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Proceedings of the Annual Meeting of the
State Bar Association of North Dakota
MORNING SESSION, JUNE 26, 1958 -

10:00 A.M.

PRESIDENT HJELLUM: It is now exactly 10:00 o'clock, and
that's when we planned on starting this meeting. It is a pleasure
for me to introduce our Mayor from Jamestown.
.MAYOR WILLIAM WESTLEY: Mr. Chairman, Members of
the North Dakota Bar Association, it gives me special pleasure
to welcome you here to your Annual Meeting.
Now that is my introduction and that could just as well be
my conclusion because, actually, when I have said that, I have
said all that is necessary to say; but I am sure that you men who
are accustomed occasionally to talking more than necessary to impress clients will understand why I don't desist having completed
this first sentence.
Of course, perhaps it is only the Jamestown lawyers who'come
up to Council Meetings who put on such a show for their clients.
I am very happy to be here because it gives me a chance to
welcome some old friends of mine, Sperry, Netske, and Walter
Burke. You see, I practiced law for a short time, I think following
1929, and in my case the word "practice" very aptly described my
activity, and unlike most of you I graduated from law practice,
and the starvation incident thereto, into the malnutrition of school
teaching. I am sill clinging to. that I have lately added politics
which completes the cycle.
Now it is customary for a welcomer, and I am rather new at this,
to extoll the virtues of our fair city. I am really not going to do
that because if I could find a way to adequately express the execellence of this City of Jamestown, it would have no other effect than
to produce discontent, and, aftpr all, you fellows are stuck with
your communities, you are stuck with your law practices,, and even
if you could get away and come to Jamestown your coming here
would create so many problems that I am not sure in the end you
would be welcomed. So, I shall say practically nothing about the
virtues of the City of Jamestown. You see, some of our firms
are beginning to get large. We have one- Hjellum, Weiss, Nerison
& Ottmar. Now, just think of the confusion that would be created
among our citizens if more flocked in, and when I took the telephone to call John, the secretary would have to say, "Hjellum,
Weiss, Ottmar, Ford, Lord, and Barsinsky." Worse than that, the
secretaries would be pretty tired of that kind of affair by noon.
Well, 'I suppose I should say something serious and I shall do
that and do it very briefly. As a teacher of government I find that
a great many writers like to use the phrase "guild tendencies" in
American life, and when they use the expression "guild tendencies"
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they are referring actually to organizations such as yours which
were among the earliest of these guilds. What we mean by the
"guild" in this sense is the situation where the state turns over
to a professional group the right to regulate and discipline its own
members. This tendency has spread from the, professions down
the line until now there is a Barbers Guild and Electricians Guild.
Now, such an organization is perfectly justified in itself. We in
Jamestown are not interested in the guild aspects of your meeting.
We are aware that at some of your meetings you indulge in such
sordid matters as the standard fee scale, but there is another aspect
of the guild movement of your organization that we are definitely
interested in and that is the ideals of your organization, the discipline of your organization, because I think it is generally recognized
if there is a need for improvement in the administration of justice
in the state of North Dakota, such improvement is going to have
to come through the activities of your organization. It is your
organization that maintains the highest standards of justice in
North Dakota, and it is your organization that will improve 'and
sustain its high standards of justice. Particularly for that reason,
I am very happy to have the: privilege of greeting this group.
PRESIDENT HJELLUM: Now, I am going to introduce your
Vice-President, Arley R. Bjella, of Williston.
VICE-PRESIDENT BJELLA: Mr. Chairman, ladies and lawyers; once each year at each Bar Convention we are favored with
a Report from the President. This President's Report,' which I,
of course, have not seen, generally tells us what we have done
in the past in the way of progress and what we can expect in
the future. To say that we have had an efficient year under the
able administration of John is to put it very mildly. We have,
I think, accomplished a lot of things this year and it is not very
often that you find that the President. is so efficient he can arrange
to have the convention in his own back yard, but it is this year.
Lawyers, your President for this year, Mr. John Hjellum.
PRESIDENT HJELLUM: Thank you. Believe me, if I am
ever President of anything again I will certainly see that the State
Convention is not held in my home town at the same time.
Being President of the Bar has taken a great deal of time, but
I wouldn't have missed it for all the tea in China. It has been
a real experience, and anybody who has the opportunity to serve
in that capacity should certainly grasp it. It is broadening as well
as enjoyable, and I am sure that it has certainly helped me a great
deal in building my own background.
When a president gives a report on some of the important things
that he thinks happened during his year of administration, why,
there is a lot of ground to cover, and I am going to limit to just
a few of the items which I think are most important. I will start
with "Membership".
Now the North Dakota Bar has an integrated membership,
and as such every licensed lawyer is a member of that Bar, and
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it gives a great feeling of pride, as it has given the officers over
the years to be be able to say that North Dakota was the first state
to adopt the integrated bar, I believe, in 1921.
Speaking in connection with the American Bar Association, it
is my feeling that the lawyers of this state owe something to the
national profession. I believe that every lawyer owes something to
the profession to which he belongs, and one of the organizations
that is doing more for the Bar than any other organization in my
mind without any question is the American Bar Association. I think
every lawyer here, and every lawyer in this state, ought to be a
member of it and support it by at least the payment of dues if
we do nothing else.
I want to thank at this time the Junior Bar of this State for the
membership campaign which they conducted in connection with
the American Bar Association. They have done a splendid job
and got quite a few new members.
Coming to the Indian Affairs of our organization, you probably
saw where the President of the State Bar Association issued a
statement the other day in connection with the first constitutional
amendment on the ballot. I had no particular knowledge that the
Bar Association had taken a stand or done anything with this
matter until I got a call from John Hart, Chairman of our Indian
Affairs Committee; he briefed me on the matter, and I found out
we had a Committee on Indian Affairs that had been working on
this matter for several years. I issued a statement that the Bar
was back of this first constitutional amendment. We felt it was
a good amendment and it ought to pass. Fortunately this time
there didn't seem to be any opposition to any of the measures
and they all went through, but I think a statement like that is
a good thing because it gives some people a feeling of confidence
that they have some basis on which to vote for a bill that is not
understandable unless you know the real reason for the change
that is being made.
The Constitutional Awards Committee has had another splendid
year. I would like to comment for just a moment on that. Before
they got out the publicity I'll bet more than a dozen letters crossed
my desk from various places as to why wasn't that town being
considered for the Constitutional Awards that year; they had the
graduate all picked out who was to get that award and they
hoped this would be done again. There has been a great deal of
interest in the schools with reference to these Constitutional
Awards, and this year there were 223 awards given. It is a good
project and ought to be continued.
In the latter part of the fiscal year we received a communication
from the Ward County Bar Association and they thought there
should be a new committee appointed with reference to a Recommended minimum fee schedule. They particularly thought that
the fee for examination of abstracts of title should be changed.
I appointed a new committee and we are going to have a report
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from that committee later on that will indicate a number of changes
that .ought to be made. It is my feeling and I hope somebody
will make a motion at the conclusion of their report that the
schedule be printed and circulated among the members of the
bar. I think it is something that ought to be printed and reprinted
regularly.
We have a committee working on Professional Cooperation
Codes. I don't know if they have a report to make in connection
with the project we have had on with the accountants, but in any
event, if they haven't that report to make at this meeting, we
very shortly will have a recommended code with the accountants
and it will be patterned after the National Code with the national
group of accountants.
Our Continuing Legal Education Committee has had another
good year, and next year they are going to put on a medical
institute at Grand Forks. It was not planned to have it at Grand
Forks this coming year, but because of the celebration of the
75th Anniversary of the University they are going to have it there
in relation to their other festivities, and there has been a feeling
that we probably should have that in other places in the State
more centrally located at least on occasion, but this time we will
cooperate with the University and have it there. Some of you
University graduates will remember Professor Hall, who is now a
professor at Indiana University. He is going to speak during that
meeting and it will give you an opportunity to renew your acquaintanceship with him.
The Title Standards Committee had a very busy 'time. They
not only had the President pushing them a little on a couple
of measures, but they had a number of other items. They will
have a full report. It is a very important committee and it gives
us the basis on which to pass certain objections that possibly
couldn't be passed in any other way and aren't really objectionable
They also have other recommendations to make to our title
standards.
Now, L. T. Sproul, who has been in charge of the Business
Corporations and Partnerships committee, as Chairman, has turned
in another splendid report. He is going to recommend a new
partnership act patterned after the Uniform Partnership Act and
the Uniform Limited Partnership Act. Considerable work has
been done on that new Act by the Legislative Research Committee,
and I for one want to express the appreciation of the Bar Association to that group for the work they have done on it. Had
they not done so, of course the work would have fallen upon the
committees, and these committees really have enough work to do
when they are checking these proposed acts, to say nothing about
actually writing them.
The Tax Laws Committee is going to make a report recommending that we pattern our income tax report after the federal government income tax report, which is something that could be very
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important to those of you who are in the business of making income
tax reports. It could be a tremendous time saver. They Ore going
to recommend a new act for adoption by the Legislature patterned
after the federal return.
Then we have a new committee this year called the Desk
Manual Work Sheet and Check Lists. I had a rather tough time
getting the committee off the ground, but they have gone to work
and started on a project which we hope will wind up in a
booklet such as I have here called "A Desk Manual Work Sheet
and Check Lists". You will find various portions with various
titles, all of which are check lists in connection with our own
practice. Norman G. Tenneson is Chairman of that committee,
and I hope he will continue in that capacity. I would like to see
a book similar to this in a couple of years distributed to our
membership. It can be a tremendous time saver, and all of you
are conscious of the fact the only thing we have to sell is time,
and every time we make a time saving we make money. That
is a real important project, I think.
Then comes the Jenkins-Keogh Bill. I mentioned it in a letter
that has been circulated to the Bar, and some of you wrote to
the Congressmen. I have copies or originals of letters from every
one of our four Congressmen stating that they are in favor of
the principles of the Jenkins-Keogh Bill; and, I believe, they even
come out and say that they will support it when it is presented.
This is a very important matter to the members of he Bar, and
when the time comes for its passage, we ought to write to our
congressional members again. You gentlemen know what it is,
it is an income tax device; and I noticed while preparing for a
talk to the Judicial Council yesterday that the English Bar had
the same problem. They realized that the self employed barrister
could not save money during his tenure of barrister, and as a
result he had nothing to live on it the closing of his working
days. They had a similar act which has now been adopted into law.
This year we have a new Committee called the Speakers Committee, and it is headed by Ralph Maxwell of Fargo. He has
prepared a booklet to be sent to various lawyers who would
volunteer to serve as a speaker. This is one of the best opportunities
we have to develop our public relations, and if any of you
gentlemen are asked to speak please cooperate and do so. You
are not only doing some good for yourselves, but you are doing
some good work for the Association when you do this.
This year we have a Theodore Roosevelt Centennial Committee
headed by our Vice-President, Arley Bjella. Each of the District
Presidents secured speakers in their Districts to speak on this
subject. This is a new service and it has not been given too much
publicity; but, nevertheless, the service is there and probably will
be called upon more in the ensuing days until the end of the
Centennial Year.
Public-relations-wise, we have had a-committee which has done
a good job, but they haven't gone into what could be one of our
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most important fields, and that is public relations over T.V. I
b&klve that in the coming year this committee can be composed of
those who would be willing to devote some time in connection
with a T.V. program. This committce can be composed of people
who will be interested in doing something along that line. I am
sure a position could be made for people, who are willing to
do this type of work on that committee, because we need someone
who is going to take time off from a busy schedule and get the
job done. We need some T.V. public relations work, andi I am
sure we can get the time free. We have had some. For-example,
Dickinson has had two years of T.V. broadcasts. They carried
on a splendid job. As I understand it, they had 13 programs two
years, and 13 programs this past year. We should be having that
on a state level. Law Day, as you know, was one of the biggest
things the Bar Association has ever done on a national scale,
and here in the state a good job was done in reference to it. It
was one of the finest public relations jobs we have been able to
accomplish.
Now, I would like to say a few words with reference to Law
Office Economics. There has been a booklet issued recently called
"The 1958 Lawyer and His 1938 Dollars". I believe that the
booklet has been circulated to all of the members of the American
Bar Association. Our State Bar Association is placing emphasis
upon the Law Office Economics by having arranged a two-hour
institute on that tomorrow afternoon. I don't want anyone to
miss that meeting. These men that will put that on, John Satterfield
from Jackson, Mississippi, and I can't think of a more competent
man than John Satterfield. He did a whale of a job at Atlanta
in connection with the presentation of this matter. Then we
have our neighbor lawyer, Luther Bang, of Minnesota, who
has just been elected president of the Minnesota State Bar Association. He also is going to be on that committee, and he has
some slides and what he is going to show you with reference to
Law Office Economics is really going to open your eyes. It is
very important for another reason: The lawyers have not kept
pace with the times with reference to their income and it is high
time we took an inventory and took the necessary steps to do so.
We have a terrible record.when it comes to 'keeping our income
up with the other professions. The dentists have risen 83%; self
employed persons, with the exception of farmers, rose 144%. The
medical profession rose 157%. What did the lawyers do? 58%!!
The medics have come up more than three times as high as we
have. Now, it is a reflection, in my opinion, upon the members
of our State Association that we have not kept pace with the
trend of the times. One of the reasons is that some changes
have to be made, and these changes will be pointed out to you in
this Law Office Economics Institut,: that will be held tomorrow
afternoon. One of the important things is the matter of raising
the fees or instituting various improvements that would go to the
raising of fees. It can't be done by one person in the town, they
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have to be done by the entire Bar, and that is why it is important
that it be discussed at meetings, they should be discussed at
county meetings as well as District meetings, and particularly on
the State Meeting level. One of the important results of the fact
that the income of lawyers has not kept pace with the other professions is the decrease in the number of lawyers admitted to the
practice of law. Since 1949, which is probably a peak year, to
1957 there has been a steady decrease in lawyers admitted from
89 per million in 1949, down to 57 per million in 1957. That is
a tremendous drop, and each year it has been going down. In my
opinion one of the important reasons for its decline is because the
income of the lawyers has not kept pace with that of the other
professions.
Now in that connection I would like to make one more point
with rdference to this matter of income. The lawyers of this state
have a responsibility with reference to the salaries of the Judges
of this State, and that is something that irritates me everytime I
think of it because the lawyers are permitting this to continue.
If the lawyers wanted to contact their various legislators in this
State and explain to them this problem and the need for additional compensation for Judges, we wouldn't have a bit of trouble
in getting this very necessary raise in salary for the Judiciary.
It is because we as lawyers don't trouble ourselves to do that that
the salaries continue at the lowest scale in the United States.
That is where North Dakota is today, the bottom rung of the
ladder, the lowest state in the U.S. with reference to judicial
salaries at the present time. Now I think that is a reflection on the
members of the Bar, and I think next year when the legislature
meets, every member of this Bar, especially those who are present
here, should make an effort to contact their legislators and explain
this problem to them and show them that the judiciary has to
have a higher salary if we are going to keep up not only their
morale, but the type of men we have on the bench and be able
to get those we want to be Judges on the bench. I know I for one
am going to work on this, and I plead with you that every lawyer here contact his own legislators. They are friends of yours;
go to them and explain the problem. You can do it better than
anyone else. That is all it needs, an explanation. In that connection
I would like to thank the members of the Legislative Committee.
In past years they have done a real top job for the Bar Association,
and while they haven't had much to do this year, I want to thank
them for the years of past efforts that they have put in on behalf
of the State Bar Association measures, and for the efforts that
they will do in the future. They have done a real dandy job.
Now in closing, I have just one more suggestion to make, and
that is with reference'to the matter of attending institutes and
conventions, such as the State Bar Association. I am possibly
speaking to the wrong group here this morning, but nevertheless,
sometimes it rubs off on others. I think the bar has a responsibility
to attend not only the conventions, but the institutes. We have
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a Continuing Legal Education Committee that has been doing a
whale of a job, and they are going to continue to do that. As
lawyers we each have the obligation of continuing our legal
education, of bettering ourselves, and of improving our background so that we can better serve our clientele. I know there
are some people who feel that, well, why go, why take that day
and a half or two days off, when we can stay home and get the
work out or make a few more dollars. We have an obligation to
keep abreast of the times, and to keep up with these things that
are talked about and explained in these institutes; and I personally
urge every lawyer to attend these. Let's build up the profession
to the highest point obtainable here in the State of North Dakota.
It has been a very pleasing year. I haven't had any problems with
reference to cooperation from anyone, everybody has been perfectly
wonderful. Naturally, we have had some criticism because we have
gone to work in certain areas. The unauthorized practice of law
committee prosecuted two cases, one of which is in the hands of
the Judge at the present time, and in the other we received a
successful decision; of course, when you do that you get some
criticism. Any organization that goes ahead receives some criticism.
It is not, in my opinion, criticism that is justified; it is criticism
showing that progress has been made by the Bar Association.
I would like to thank the group for what I think has been a
splendid year on my part and an opportunity in helping the
association and to build myself in a way. Thank you.
Now I would like to call for committee reports.
John Thorson, why don't you make your report on the Unauthorized Practice of Law.
MR. J. O.- THORSON: Thank you, Mr. President.
UNAUTHORIZED PRACTICE OF LAW-1958
During the past year your committee has held two two meetings
in Bismarck, each of which was well attended by the committee
members, and all of whom participated fully in the discussion, of
this committee's work. All the members have worked hard at their
assigned tasks and the committee has had the support and cooperation of the President and Executive Director of the Association.
Since our last meeting, the committee has begun two actions in
the district court praying for injunctive relief against two laymen
engaged in the unauthorized practice of law. In one case, the
defendant joined in the plea for injunction and the court issued
its order enjoining him. In the second case, which was argued to
the Court in the Second District in May, the decision, at this
writing, had not been handed down. Several investigations are
being made of reported cases of unauthorized practice of law by
laymen, and several have been completed but no action taken so
far. Warnings have been sent to several laymen by the Executive
Director's Office in line with past procedures.
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One of the recommended procedures approved by the association at the last annual meeting was the distribution of a sign in
all county court houses advising laymen that county officials,
other than attorneys, are not permitted by law to give legal advice,
prepare legal instruments or discuss legal problems of a private
nature with laymen. The sign was made with the approval of the
committee and sent to all states attorneys for posting, and the
same was posted, according to the committee's information, in all
but 14 court houses in the state. It is possible that these 14 posted
the placard too, -but no reply was received from them as to the
posting on inquiry made. Those states attorneys who did post,
reported it mostly well received by county officials, though one
county reported the Register of Deeds refused to permit posting
in his office. Needless to say, there was some reaction to this
placard, one party in a letter aluding to us as "hungry lawyers",
and there being some comment in several newspapers in the state.
The association pamphlet, "Do You Know" was circulated
and printed in a number of newspapers in the state. The number
of such printings is unknown to the committee. The matter was
handled through the Office of the Executive Director. It is, but
one of the ways the committee has acted to place information
concerning this subject in the hands of the public.
The committee hoped that this association could cooperate
with other associations in the state with related interest in this
subject and get out speakers into such meetings for discussion
of the subject .The Chairman of the committee did meet with the
North Dakota Collectors and Credit Men's Association at one
of their state meetings last September, and, at their request, gave
a paper on the subject of Unauthorized Practice of Law. The
matter was well received by that association and several cases
of violation by their members, with the comment, "Let us handle
this within our own association." This was done and since then,
we have heard nothing further, though there may be some violations going on. Groups such as this, if made to realize their
responsibility toward their own membership, can do a great
service to the public in stamping out unauthorized practice. Such
groups should sit down and adopt statements of principles to be
applied to the local level, so that each group would know the
rights of the other. This method should be expanded and nurtured
as quickly as possible. Also, some cooperation with the Public
Relations Committee should be encouraged to put out information
on the subject of unauthorized practice of law.
The Committee has discussed and reviewed the statutory law
on Unauthorized Practice of Law in view of the 1957 committee
report. It will be recalled that the 1957 report authorized the
committee to present to the 1958 annual meeting a new, more
comprehensive, more concrete law on the subject for the approval
of the association at this meeting. After due consideration and
discussion, the committee decided that this would not be a proper
time to present such a new proposed law. It is the recommenda-
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tion of the committee that the actual drafting of additional legislation be done by the legislative committee of the association
just prior to the convening of the legislature; that this committtee
assist such committee in any way possible and appear at committee
hearings when requested to do so: that the proposed legislation
be of two kinds, one, defining what constitutes unauthorized
practice of law, and two, the making of a Civil Practice Act such
as that now in use in New York State and which act has the approval of the Standing Committee on Unauthorized Practice of
Law of the American Bar Associatioh. The latter makes the
Office of the Attorney General the main enforcement agency in
the matter, with powers of investigation and remedies. It also
permits the association, where the Attorney General fails to act
within 20 days upon written request, to apply for permission to
the court to proceed with the action upon good cause shown and
failure of the Attorney General to proceed. The committee feels
that this is good legislation and recommends that the judiciary
committee consider some such adaptation in this state.
The Committee understands that certain lay groups will propose, possibly at the next legislature that laymen be permitted
to draw simple legal instruments for others, even though not
licensed to practice law. If such proposals materialize, the committee recommends that the: association oppose any such drafting, no
matter how simple. It would be but an opening wedge which
subsequent legislatures might enlarge Upon, to the detriment of
the bar and the public. Now why should we as lawyers be concerned with this subject? What is behind it all? Why shouldn't a
layman, if a student of law, be permitted to make out a certain
small, uncomplicated legal paper for others or to give them the
best advice they can on the subject? In answer, I refer to a
quote from Judge Pound on the matter, who has said in deciding
a case, "I am unable to rest satisfactory test between simple and
complex instruments. The most complex are simple to the skilled,
and the simplest often trouble the inexperienced." The power to
license persons to practice law is one of -the police powers reserved to the several state governments by the Tenth Amendment.
To engage in the practice of law har; always been a privilege aiid
not a right and the state has found it in the public interest to
regulate the practice of law. The unauthorized practice of law
is an attempt on the part of laymen and corporations to substitute
for profit the services of unqualified and unprofessional persons.
The standards the bar and bench have set up as to education
and character, the control of the courts over lawyers arid the
Canons of Ethics, have arisen out of the need of the public
for protection from persons not admitted to Iractice law, who
have no educational qualifications, no code of moral or ethical
principles and are not subject to the control of the courts, except
through actions arising out of the unauthorized practice of law.
The American Bar Association has recommended that the members of this committee be appointed for an extended term of
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say three years, so that the annual turnover of the committee
will not interfere with the essential work of the committee due to
the interference that may be caused by the inexperience of membershin of the committee. From my own exprience, having been a
continuous member of the committee for the past 4 or 5 years,
I belie%;e the point is well taken. It is the recommendation of the
committee that the president make appointments to the committee
for three years; that theterms of the individual members on the
committee be staggered so that some have one year, some two and
the rest three year terms to begin with and thereafter three year
terms to coincide with the expiring terms as they arise in the
future.
The committee has also discussed a broader educational program on the whole association and what such a paid, deliberately
planned program would be able to do for the association. You
are no doubt wondering what that has to do with the unauthorized
practice of law. To state it as plainly as possible, such a program
would be the converse of such. It must stem, to some extent from
the reluctance of lawyers to'talk about themselves, their association
and their work. In failing in such broad objectives, as an association, they are permitting a fertile field to develop in which the
unauthorized practice of law thrives. If the public knew more
definitely what lawyers are, what their association is and of what
their work consists, the committee Icels that such an educational
program would enhance the postion of lawyers as a professional
group and by that take away the desire of that portion of the
public who go to laymen for legal services. In other words, toot
your own horn. It costs money to toot, but we feel it might be
worth the effort.
Respectfully submitted:
J. F. X. Conmy
James L. Taylor
Russel R. Mather
Orrin H. Lovell
J. 0. Thorson, Chairman
Mr. President, I move the adoption of the Report.
PRESIDENT HJELLUM: You heard the motion. Is there a
second?
(Motion seconded and carried.)
PRESIDENT HJELLUM: Thank you very much for a splendid
report.
Dean Thormodsgard will report with reference to the Legal
Education and Admission to the Bar Committee.
DEAN THORMODSGARD: Members of the North Dakota Bar
Association. Last fall I received three appointments to serve as
state representative of the American Bar Association, as well as
from the Association of American Law Schools, dealing with cer-
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tain standards and regulations as to bar examinations and bar
examiners. In writing to Mr. Park, I stated I would attempt to
act as Chairman. One thought I set forth was, "I am considering
whether we should have the Supreme Court under its rule making
powers adopt these standards or whether we should secure legislative action."
I then wrote this report for the Committee on Legal Education
and Admission to the Bar, and mailed copies to the three other
members of the Committee who are also members of the State Bar
Board. They have in effect accepted the report as written with
the exception of certain standards and regulations which are not
suitable for the State of North Dakota because of population,
size and number of persons who are taking the bar examinations.
The gist of the report is that these regulations and standards as
promulgated by the American Bar Association, the Section on
Legal Education and Admission to the Bar, be referred to the
members of the State Bar Board for their consideration. The State
Bar Board should confer with the Supreme Court of North Dakota
regarding whether it would be possible under its power to issue
rules and regulations as the Supreme Court of Minnesota does.
I think the State Bar Board has the knowledge to determine
what should be done.
The report as written does not include a specific recommendation as to whether we should adopt or disaffirm these standards as
promulgated by the American Bar Association. This report is for
reference to the State Bar Board for its consideration and recommendation.
YOUR COMMITTEE ON LEGAL EDUCATION 'AND ADMISSION TO THE BAR FOR 1957-1958 BEGS LEAVE TO
REPORT:
STANDARDS OF THE AMERICAN BAR ASSOCIATION
The Section of Legal Education and Admission to the Bar of
the American Bar Association in 1921 adopted certain standards
for approving law schools. The amended. Standards of the American
Bar Association since 1950 are as follows:
"(1) The American Bar Association is of the opinion that every
candidate for admission to the bar should give evidence of
graduation from a law school complying with the following
standards:
(a) It shall require as a condition to admission at least three
years of acceptable college work, except that a school
which requires four years of full time work or an equivalent of part time work for the first professional degree
in law may admit a student who has successfully completed two years of acceptable college work.
(b) It shall require its students to pursue a course of three
years' duration if they devote substantially all of their
working time to their studies, and a longer course equiva-
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lent in the number of working hours, if they devote only
a part of their working time to their studies.
(c) use
It shall provide an adequate library available for the
of the students.
(d) It shall have among its teachers a sufficient number
giving their entire time to the school to insure personal
acquaintance and influence with the whole student body.
(e) It shall not be operated as a commercial enterprise and
the compensation of any officer or member of its teaching staff shall not depend on the number of students or
on the fees received.
(f) It shall be a school which in the judgment of the Council
of Legal Education and Admissions to the Bar possesses
reasonably adequate facilities and maintains a sound
educational policy; provided, however, that any decision
of the Council in these~respects shall be subject to review
by the House of Delegates on the petition of any school
adversely affected.
(2) The American Bar Association is of the opinion that graduation from a law school should not confer the right of admission to the bar, and that every candidate should be subjected
to an examination by public authority to determine his fitness.
(3) The Council of Legal Education and Admissions to the Bar
, is directed to publish from time to time the names of those
law schools which comply with thel above standards and of
those which do not and to make such publications available
so far, as possible to intending law students."
The American Bar Association cannot demand that the several
states shall enact these Standards or that law schools should adopt
them. If and when a law school complies with these minimum
standards, the American Bar Association will approve the law
school. The University of North Dakota Law School has been
approved since August 28, 1923. Law schools which are approved
deeply appreciate this status. These Standards help each law
school to adopt higher standards than the minimum requirements
of the American Bar Association. Manystates now require that bar
applicants shall have taken their legal education in an "approved"
law school as a prerequisite to taking the bar examination.
At the Philadelphia Convention in 1955, the House of Delegates
of the American Bar Association approved a report of a Special
Committee, which had been appointed in 1954, as to the "Required
Minimum Standards for Bar Examiners and Bar Examinations"
and "Recommended Minimum Standards for Bar Examiners and
Bar Examinations". Although the Standards have been approved
by the American Bar Association, they have not been recommended
or approved by the National Conference of Bar Examiners. A
joint committee of the American Bar Association and the National
Conference of the Bar Examiners will be appointed to determine
whether there should be a revision of the proposed standards.
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The Association of American Law Schools has joined with the
American Bar Association in promoting the adoption of these
Standards. Those Standards are printed below for the sole purpose of giving information to the lawyers and judges of this State.
CODE OF RECOMMENDED STANDARDS FOR BAR
EXAMINERS'
"The American Bar Association and the National Conference
of Bar Examiners make these recommendations to those duly
constituted authorities in the several States who are vested with
duties and responsibilities in respect of admission to the bar, and
to lawyers and law schools generally.
These recommendations, which represent the results of the
accumulated study and experience of a number of teachers, examiners and lawyers of high standing, are offered solely in the hope
that they will afford assistance and guidance, and will lead toward
uniformity of objectives and practice throughout the United States.
I. BAR EXAMINERS
1. Qualifications.A bar examiner should be a practicing attorney
with scholarly attainments and an affirmative interest in legal
education and requirements for admission to the bar.
2. Tenure. A bar examiner should be appointed for a fixed
term, but should be eligibile for reappointment if his work is of
high quality. Members of bar examining authorities should be
appointed for staggered terms to insure continuity of policy,
but there should be sufficient rotation in the personnel of each
authority to bring new views to the authority and to insure continuing interest in its work.
8. Compensation. The compensation, if any, which a bar examiner receives should not be directly dependent upon the number
of persons taking the bar examinations.
4. Devotion to Duty. A bar examiner should be willing and
able to devote whatever time is necessary to perform the duties
imposed upon him..
5. Essential Conduct. A bar examiner should be conscientious,
studious, thorough and diligent in learning the methods, problems
and progress of legal education, in preparing bar examinations, and
in seeking. to improve the examination, its administration and
requirements for admission to the bar. He should be just and
impartial in recommending the admission of applicants. He should
exhibit courage, judgment and moral stamina in refusing to recommend applicants who lack adequate general and professional
preparation or who lack good moral character.
1. EDITOR'S NOTE: At the request of the Section on Legal Education and Admissions to the Bar of the American Bar Association, Dean 0. H. Thormodsgard, Chairman
of the Committee on Legal Education and Admission to the Bar of the North Dakota State
Bar Association, asked that the "Standards for Bar Examiners and Bar Examinations" as
reported to the Convention be omitted and suppianted by the new "Code of Recommended Standards for Bar Exominers" as approved by the Council of the American Bar Association's Section of Legal Education and by the Board of Managers, National Conference of Bar Examiners, August 23, 1958.
As the report was for informational purposes
only, the request has been granted.
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6. Adverse Influences, Conflicting Duties and Inconsistent Obligations. A bar examiner should not have adverse interests, conflicting duties nor inconsistent obligations which will in any way
interfere or appear to interfere with the proper administration of
his functions. A bar examiner should not participate directly or indirectly in courses for the preparation of applicants for bar admission nor act as a trustee of a law school or of a university of which
a law school is a part or with which a law school is affiliated. A
bar examiner should so conduct himself that there may be no suspicion that his judgment may be swayed by improper considerations.
II. ELIGIBILITY OF APPLICANTS
7. Burden of Proof. The burden of establishing eligibility is on
the applicant.
8. College Education. Each applicant should be required to have
had three full years of successful college work before beginning
the study of law, except that two years of college work may be
accepted for students enrolled in four-year full-time law school
programs.
9. Law School Education. Each applicant should be required
to graduate from a law school approved by the American Bar
Association before being eligible to take a bar examination. None
of the following should be substituted for law school training:
a. Private study, correspondence school or law office training;
b. Age or experience;
c. Waived or lowered standards of legal training for particular
persons or groups.
III. MORAL CHARACTER
10. Responsibility for Investigation. The bar examining authority
or separate committees should make a thorough investigation of
the moral character of applicants for admission to the bar.
11. Law Student Registration. Applicants should be required to
register with the appropriate bar examining authority at the earliest
feasible time after commencement of law study.
12. Investigation. Each application should be required to file
a complete questionnaire.. No applicant should be recommended
for admission unless he has been approved as to moral character.
Administrative machinery should be set up for the investigation
of applicants where questionnaires or interviews show that further
information is needed or, on request, early investigation is warranted. Each state should use the investigating services of the
National Conference of Bar Examiners in checking the character
of an attorney-applicant seeking admission to practice.
13. Subpoena Power. The bar examining authority and character
and fitness committees should have the power to cause witnesses
to be subpoenaed and to administer oaths.
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IV. BAR EXAMINATIONS
14. Necessity of Written Examination. No person who is not a
member of another American or common-law jurisdiction should
be admitted to practice until he has successfully undergone a
written examination accomplished under terms and canditions
equivalent to those applicable to all other candidates for bar admission.
15. Number of and Times for Examinations. The number of
bar examinations in each jurisdiction should not exceed two per
year. The bar examinations should be held at such times as will
insure sufficient opportunity to the applicants for preparation after
graduation, and in order not to interfere with the applicants'
classroom work in law school. The written examination should
cover not more than six three-hour sessions, or their equivalent.
16. Purpose of Examination. The bar examination should test
the applicant's ability to reason logically, to analyze accurately
the problems presented to him, and to demonstrate a thorough
knowledge of the fundamental principles of law and their application. The examination should not be designed primarily for
the purpose of testing information, memory or experience.
17. Subjects of Examination. In tlie selection of subjects for bar
examination questions, although due regard should be given to
fields of law that are of growing and recognized importance, the
emphasis should be upon the basic and fundamental subjects
which are ordinarily taught in law schools.
18. Questions. Tie major portion of the bar examination should
consist of questions in the form of hypothetical fact problems requiring essay answers. Questions should not be designed to, require answers based upon local case or statutory law. However,
subjects of substantial local importance may be included. Questions should not be labeled as to subject matter. The identical
problem questions should not be repeated in the same jurisdiction.
Questions should not be so worded as to be deceptive or misleading. Sufficient time should be allowed for answering the questions
to permit the applicant to make a careful analysis of the facts and
to prepare well-reasoned answers.
19. Preparationof Questions. The bar examining authority may
utilize the services of expert draftsmen to prepare bar examination
questions, either by arranging for the drafting services of qualified
persons, including out-of-state law teachers, or by using the services of the National Conference of Bar Examiners or other national agency. Before a question is accepted for use in a bar examination, whether drafted by the cxaminers or by expert draftsmen, every point of law in the question should be thoroughly
briefed and the question should be analyzed and approved by the
members of the bar examining authority.
V. GRADING BAR EXAMINATIONS
20. Non-Identity Grading. The identity of the writer of the
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examination paper should not be known until the grades of all
applicants have been finally determined.
21. Same Grader for Same Questions. In order to assure maximum uniformity in grading, all the answers to a particular bar
examination question should be graded by the same grader.
22. Expert Graders. The bar examining authority may utilize
the services of trained expert graders.
23. Borderline Reappraisal.A reappraisal of the borderline cases
should be provided in order to insure fairness in grading.
VI. ADMINISTRATION
24. Administrative Assistance. The bar examining authority
should be provided with adequate administrative and clerical assistance.
25. Publication of Results. Bar examination statistics covering
the results of each examination should be made available showing
the success of applicants according to prelegal education, type of
law school or 6ther legal training and other information of value
to prospective students, members of the legal profession and to
members of the public who are interested in standards for admission to the bar.
26. Periodic Studies. A thorough study should be made of the
bar examination results periodically to determine its effectiveness
and to discover defects and suggest improvements in the bar examination system.
27. Conference with Applicants. Bar examiners should be willing
and available to discuss general problems of purposes, policies
and procedures of the examination with applicants.
28. Committee on Cooperation. Each jurisdiction should have
an active and efficient Committee on Cooperation representing the
bench, the bar, the law schools and the bar examiners."
When members of the legal. profession of this state have an
understanding of the problem, a committee should be appointed
by the Bar Association for the purpose of conferring with the
State Bar Board and with members of the Supreme Court of
North Dakota as to the merits of the above Standards.
Respectfully submitted,
Hon. C. L. Foster
Herbert G. Nilles
Mack V. Traynor
0. H. Thormodsgard, Chairman
Mr. Chairman, I move that the Report as written be accepted
and filed, and that the recommendation be made part of the
motion.
PRESIDENT HJELLUM: You have heard the motion. Is there
a second?
(Motion seconded and carried.)
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Now we will have the report of L. T. Sproul, on Business
Corporations

and Partnerships.

MR. L. T. SPROUL: Mr. President, and Members of the State
Bar Association: This Report of the Committee on Business Corporations and Partnerships will consist of two parts; first, corporations; second, partnerships.
REPORT OF COMMITTEE ON BUSINESS CORPORATIONS
AND PARTNERSHIPS
CORPORATIONS
This committee has found that the new corporation law, which
is Chapter 102 of the 1957 Session Laws, has been generally
well received and is proving to be a good law in the business
and development program of our state.
We also report that the office of the Secretary of State finds
the law workable and has made all the necessary adjustments to
properly and efficiently administer the act in its present form.
For these reasons we recommend no amendments to this new
law at the present time. We further recommend that if any suggestions for changes or amendments are made at this meeting,
either following this report or following the sectional meeting
on the new corporation law scheduled for this assembly, that
such suggestions and proposed amendments be submitted to this
committee for study and consideration.
While the work of this committee on corporations has been
directed principally to business corporations, also known as private corporations for. profit, we have, however, observed that
there is insufficient statutory provision for non-profit corporations
in this state and that this situation is causing increasing confusion
in the forming and operation of non-profit corporations. We find
that that the subcommittee on Judiciary and Code Revision of
the Legislative Research Committee plans to discuss the Model
Non-Profit Corporation Act (Revised 1957) at its next meeting
following this neeting of the North Dakota State Bar Association.
W,, therefore, recommend that the work of this Committee on
Business Corporations and Partnerships be extended to include
non-profit corporations and that such committee work with the
Subcommittee on Judiciary and Code Revision of the Legislative
Research Committee in recommending to the 1959 Legislative
Assembly the consideration and passage of a new non-profit corporation law for this State.
PARTNERSHIPS
This committee has worked with the Subcommittee on Judiciary
an, Code Revision of the Legislative Research Committee, of
which Subcommittee Mr. Adam Gefreh is chairman, throughout
the past year in the study of the partnership laws of the state
and has attended several joint meetings with such Subcommittee
as well as holding separate meetings on this subject. The Uniform
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Partnership Act and The Uniform Limited Partnership Act as
drafted by the National Conference of Commissioners on Uniform
State Laws have been studied and compared with the present state
law. As a result of these meetings and this study the Legislative
Research Committee has now without final approval drafted a
proposed bill enbodying these Unifo;rm Acts with minor changes.
A copy of this proposed bill is he.-eto attached and submitted
herewith as a part of this report.1
The Uniform Partnership Act has now been adopted by thirtysix states and the Uniform Limited Partnership Act by thirty-seven
states and territories, including California, Minnesota, Montana
and South Dakota. The adoption of these Uniform Acts in these
states has been made with very few changes. North Dakota,
without these Acts, is now in the minority of states on partnership
law.
Some of the changes which these new proposed Acts would
make in our present partnership law are as follows:
1. Section 45-0502 entitled Interpretation of Knowledge and
Notice, beginning at line 12 of the proposed bill, is an important section and an important change in our partnership
law. This section, which is in the words of the Uniform Act,
goes further than our general law as to the meaning of
"knowledge" and "notice" and gives the words "knowledge"
and "notice" a different mearning in relation to partnership
law and partnership matters than is generally given to those
words in other matters.
2. The rules for determining a partnership stated in the Uniform
Act are much clearer and makes it easier to determine legally
whether an organization is a partnership or whether it
takes some other form of business organization. See Section
45-0506, beginning at line 49 of the proposed bill.
3. The Uniform Act with reference to title to property and
especially title to real property being held in the partnership name has been included in the proposed bill without
change. See Sections 45-0507, 45-0601, and 45-0602, lines 77
tQ 153, both inclusive, of the proposed bill. These provisions
are strongly favored by the committee because they would
henceforth dispose of many questions that heretofore have
arisen relative to title to partnership property and especially
with reference to marketability of title to real estate appearing
in the name of the partnership or the names of individual
partners. In this connection we can say that these changes
relative to title to real estate have been submitted to a
meeting of the Title Standards Committee of this association
and have been approved by that committee.
1. EDITOR'S NOTE:
porations and Partnerships.

For copies of this lill write to Committee on Business Cor-
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4. Section 45-0607, beginning at line 187 of the proposed bill
sets forth the nature of a partner's liability. This differs somewhat from the present law in that it changes some of 'the
obligations to joint and several which under the present law
are only joint.
5. The Uniform Act in Sections 45-0802 and 45-0803, beginning
at line 308, invokes the Tenancy in Partnership concept in
fixing a partner's right in specific partnership property.
6. Under the proposed bill the assignment of a partner's interest
does not dissolve the partnership. See Section 45-0804, 'beginning at line 345.
7. Under the Uniform Act as drafted in the hereto attached proposed bill a partnership is not terminated by dissolution.
See Section 45-0902, commencing at line 386. The proposed
act provides that on dissolution the partnership is not terminated but is continued until the winding up of partnership
affairs is complete.
8. The Uniform Act is much more explicit regarding dissolution.
Instead of pointing out in this report further differences between
the present law and the Uniform Acts as included in this proposed
bill, we will only state here that the changes are many and that
all the changes are found desirable by this committee. We further
state that in event the Legislative Research Committee does finally
approve the Uniform Acts as drafted in the proposed bill herto
attached, that the committee in recommending-the passage of such
bill to the Legislature will point out to all members of both houses
in writing specifically all of the changes between the present law
and the new proposed partnership Acts so that the changes can
all be carefully studied by not only. members of the Legislature
but anyone else who would be interested in learning specifically
what the new changes and amendments would be. We recommend
that the Legislative Research Committee give its final approval
to the hereto proposed bill embodying the Uniform Partnership
Act and Uniform Limited Partnership Act, subject, however, to
four minor changes or corrections which this committee sees fit
to request as follows:
1. In the title to Section 45-1020 change the word "insanity"
to the words "mental incompetency".
2. In line 1043 change the word "'insane" to the words "mental
incompetency".
3. At line 1108 change the word "four" to the word "one", thus
requiring publication of notice of formation of a partnership
from four weeks to one week and thus making the publication
uniform with the requirements of publication in case of dissolution.
4. Amend Section 30-1306 of the 1943 Probate Code so that it
will refer to the general partnership act as to procedure on dissolution, thus avoiding an inconsistency between the Probate Code
and the Uniform Partnership Act.
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Respectfully submitted,
Edgar P. Mattson
L. A. W. Stephan
Philip B. Vogel
Robert E. Fredricks
L, T. Sproul, Chairman
Mr. President, I now make a motion and move the filing and
and adoption of this report.
PRESIDENT HJELLUM: Thank you. Is there a Second?
(Motion seconded and carried)
PRESIDENT HJELLUM: Mr. J. A. Pederson will now give
the report in connection with the Tax Laws Committee.
MR. PEDERSON: There will be a discussion on Friday afternoon on the proposed federalization of the North Dakota State
Income Tax Law so I will spend no time on that this morning
except to read the parts of the Report that pertains to that.
REPORT OF COMMITTEE ON TAX LAWS,
The Committee on Tax Laws held two meetings during the past
year. Prior to each meeting a good deal of work was done by
correspondence. The first meeting was held at Bismarck on December 13, 1957, at the time of the Tax Institute. In addition to
the members of the Committee, this meeting was attended by Mr.
Jack Miller of Sioux City, Iowa. Mr. Miller gave the Committee
the benefit of his knowledge and experience as the author and
:proponent of the federalized income tax law of Iowa. A second
meeting of the Committee was held at Minot on May 24, 1958.
The Committee took action as follows:
1. The Committee recommends the federalization and simpli:fication of the North Dakota income tax law pertaining to individuals, estates and trusts. The problems of federalization have occupied most of the time of the Committee. The Committee realizes
that federalization will bring problems of adjustment. However, it is the opinion of the Committee that the advantages to be
gained by federalization far outweigh the disadvantages.
2. The Committee recommends that the Bar Association of
North Dakota urge the passage of the Jenkins-Keogh Bills by
Congress. This legislation would provide that any self-employed
person could set aside 10% of his income, or $5,000.00, whichever is the lesser, into an approved pension plan fund upon which
federal income taxes would be deferred until the beneficiary
reaches the age of retirement, or until earlier withdrawal of the
accumulation. This legislation would help to equate the position
of the self-employed person with the position of persons working
for corporations which have established pension and profit-sharing plans.
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3. The Committee recommends that for estate tax purposes, in
order to prevent continued failure to tax certain transfers, a "stale
deed" be defined as one not presented for recording until more
than six months after its acknowledgement, and that the Register
of Deeds be required to report the recording of a "stale deed" to
the Tax Commissioner.
While there has been no study made of this problem, the Cowmittee feels that the State of North Dakota is losing a vast amount
of tax on transfers by deed which are not delivered until the death
of the grantor, so that the proper deed that apparently passes by
deed has in fact passed by inheritance, and an inheritance tax
should be paid.
Respectfully submitted,
John E. Adams
Robert A. Birdzell
Roy A. Holand
Ward M. Kirby
E. J. Mcllraith
Adrian McLellan
Kenneth jakes
A. J. Pederson, Chairman.
Mr. Chairman, I move the adoption of this Report.
PRESIDENT HJELLUM: Thank you, Mr. Pederson. Is there
a second?
(Motion seconded and carried.)
We will now have the report by Roy A. Ilvedson of the Committee on Continuing Legal Education.
MR. ILVEDSON: President John, and fellows, I don't think
this will take me more than about seven minutes. We feel that the
continued legal education program during the past year was very
successful and that the attendance was really marvelous; we appreciate the inteerst that all the lawyers have taken .
I want to say to you today that we are already making plans
for ft Medico-Legal Institute in October. The date has been set
by the Committee, of which I am Chairman, for October 24th
at Grand Forks, and October 25th at Bismarck. Now we did plan
on holding this only in Grand Forks, but a few of the lawyers felt
why shouldn't the other be in the western part of the State, just
like we did with the Rules, so our plans have been revised and will
be at both places with the same Institute. I would like to say
this, that we are given splendid cooperation by the Medical Profession. Dr. Paul Johnson is the liason officer between the Medical Association and our Committee, and right now I am very happy
to be able to state that two of the discussions, or subjects for discussion, have.already been set. Dr. Lee Christopherson, of Fargo,
is going to deliver the paper on pain, mechanism of pain, and
clinical evaluation and neurological examination for medical-legal
purposes. You know he is going to do a good job, not only in pre-
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paring the statement, but he knows how to present it. Another
subject will be the preparation of effective medical reports by Dr.
Paul Johnson, another man who knows how to present his subject
in an interesting way. Those are two subjects already on the program and subjects your Continuing Legal Education Committee
chose to present. We have a few other subjects to cover for this
legal-medical institute and we are working in getting speakers
who will do a good job. One of them may be on whiplash injuries,
another may be techniques on the use of expert testimony.
In addition to that, as John Hjellum told you, the very distinguished Professor of Law, Professor Jerome Hall, is, going to present a paper at noon at Grand Forks on "A Law Teacher's Tour
Around the World". It's going to be interesting. It is not going to
be part of the program in the mornirg or in the afternoon, it will
be at a noon luncheon, and I am sure it is going to be on the lighter
side. We are hoping to get him to come to Bismarck too, but so
far he doesn't think he can make it, but whether or not he can
come to Bismarck he will be in Grand Forks. You fellows know
the importance of having better relationships with the medical
association and we are trying to secure a large representation of
the doctors at this Institute as well as the lawyers. There are a
few other details that will be in the printed report.
REPORT OF CONTINUED LEGAL EDUCATION
COMMITTEE
Since this committee was first created in 1947, there have been
many successful institutes held in various places in North Dakota.
We believe that the past year has been very successful from the
standpoint of interest in the subjects presented and attendance. The
lawyers of North Dakota recognize the need of continued legal
education. The committee has stressed the practical side of the
practice of law.
On November 1 and 2 we held an institute on the new rules at
Fargo and Minot respectively. The three-member panel consisted
of Judge Rolf Foseen of Minneapolis, as moderator, Mr. Donald T.
Barbeau, Minneapolis attorney, representing the plaintiff's viewpoint, and Mr. Warren B. King, Minneapolis attorney, representing
the defendant's view point. The discussion was mainly around the
discovery portion of the new rules. The sessions were lively and it
was apparent that the lawyers attending felt the institutes were
very worthwhile. Interest of the attending lawyers was especially
centered towards the portion of the discussion and debate over the
scope and limits of discovery proceedings and the methods and
types of oral depositions.
An additional feature of this institute was an open. discussion
period on problems that have arisen since the new rules have been
in effect. The moderators during this open discussion part of the
program were -Norman C. Tenneson and Frank J. Jestrab at Fargo and Minot respectively.
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About one hundred thirty lawyers registered for these institutes.
A tax institute was held at Bismarck, North Dakota, on Saturday, December 14, 1957. Arrangements for this institute were
made by the Tax Laws Committee, A. J. Pederson of Kenmare,
North Dakota, Chairman. Mr. Jack Miller of Sioux City, Iowa,
was speaker. Social security and self-employment problems were
especially interesting to those attending.
On April 26, 1958, a Title Institute was held at Fargo, North
Dakota. This is the first title institute held in North Dakota as
far as any committee member can remember. The featured speaker was Attorney Jesse E. Marshall of Sioux City, Iowa. He discussed reforming conveyancing procedure and marketable title
acts. The rest of the day was spent in a panel discussion and
questions were invited from the attending attorneys. The panel
members were Mr. Marshall, Henry C. Ruemmele of Grand Forks,
and Robert A. Birdzell of Bismarck. Interest was keen and it appears that not too long a period of time should elapse before another title institute is held.
Plans are now being formulated for another medico-legal institute to be held in Grand Forks, North Dakota, on October 24, and
in Bismarck, North Dakota, on October 25. The present plan is
to hold the same one-day institute at each place. The one-day institute on rules held at both Minot and Fargo brought a large attendance, and it appears that an institute held in both eastern and
western North Dakota definitely interests more lawyers because of
the convenience in attending.
In regard to the proposed medico-legal institute for this fall, we
are working with a representative of the Medical Association on
a program. It appears that the subjects for discussion will likely
consist of three of the following subjects, depending upon the
availability of competent and interesting speakers:
1. Techniques on the Use of Expert Testimony.
2. Pain, Mechanism of Pain, Clinical Evaluation and Neurological Examination.
3. Whiplash Injury.
4. Preparation of Effective Medical Reports.
5. Preparation and Contents of Medical Hospital Records.
We hope to interest more doctors in this next medico-legal institute and secure a good representation from the legal profession.
Leaders of both professions recognize the need of better cooperation and understanding. Personal injury cases constitute a large
part of litigation. The administration of justice requires that we
improve and expedite the procedure and presentation of medical
testimony.
Past President Floyd B. Sperry neatly stated the situation in his
report as Chairman of this same committee a few years ago:
"The co-operation that is required in this work must come
from the joint programs of the law and medical schools and
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the cooperation of the physicians and scientists with the members of the bar and bench. We believe that institutes of this kind
will not only help bring about this required cooperation, but that
through it the members of the two professions will not only
better serve themselves, but can better serve the public."
There is a great deal of work in arranging an institute, the securing of competent speakers, and working out the details. We
feel, however, that this phase of bar association work is of utmost importance to the practicing attorney and that it should be
not only continued, but even enlarged. Although North Dakota
is way ahead of many states in this type of activity, some bar associations are doing a particularly outstanding job, such as Oregon
and California. These institutes have been self-supporting even
though we have started the practice of charging only $5.00 registration fee. We believe this registration fee should be kept at a
minimum as our aim is not to make money, but to secure the attendance and interest of all members of our profession.
Respectfully submitted,
Roy A. Ilvedson, Chairman,
John T. Traynor
John F. Lord
Harold Hager
Herman Weiss.
I move the adoption of this report.
PRESIDENT HJELLUM: Thank you, Roy. You have heard
the motion. Is there a second?
(Motion seconded and carried)
Now we will have the report of the Public Relations Committee by Herbert L. Meschke.
MR. HERBERT L. MESCHKE: I will have to frankly confess
that the length of this report is comparable to the amount of work
that the Public Relations Committee has accomplished this year.
PUBLIC RELATIONS COMMITTEE REPORT-1958
In the continuing process of public relations activities, our committee has carried out only a very small part in the field open to it.
It has continued publication of the Newsletter, assisted in developing the Speaker's Service, and assisted in publication of a series
of legal information articles in a magazine circulated in this State.
So far, we have not accomplished anything in the establishment
of informative, Association-sponsored T.V. panels or in activation
of the Lawyer Referral system in other cities in our State besides
Fargo. In addition, distribution of pamphlets and institutional advertising are projects that should be carried out.
Your committee specifically recommends to next year's Public
Relations Committee that, if possible, responsibility for the publication of the newsletter be delegated to the Executive Director
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of the Bar Association, to assure regular publication of all available
information. It is also recommended that the size of the committee be greatly increased, so that there will be sufficient manpower
to handle the details of all the potential projects available to the
committee.
Respectfully submitted,
Herbert L. Meschke, Chairman.
Mr. Chairman, I move the adoption of this report.
PREISDENT HJELLUM: Any second?
(Motion seconded and carried.)
PRESIDENT HJELLUM: Scott T. Rex will make his report on
the Title Standards Committee.
MR. SCOTT T. REX: I am reporting in the absence of John S.
Whittlesey who was unable to be here.
This is a rather long report and I will summarize it. The Committee met, and as Mr. Sproul suggested, one of the things that
came before us was our thoughts on the uniform partnership act,
and the limited partnership act. We worked this over and we felt
that it was not really up to us to make a recommendation to the
Association concerning this insofar as they have competent committees working on it. We did work it over from a title standpoint and it was the consensus of opinion of the committee that it
was not objectionable from a title standpoint. The committee considered the uniform conveyance blanks which are used in our
neighboring state of Minnesota, and we recommended, and this
report contains a recommendation, that the State: Bar Association
authorize a committee of this Association to prepare a set of such
uniform conveyance blanks for submission to the 1959 State Bar
Association convention. Now, some of you men probably are not
familiar with these, but those that practice on the boider states,
I am sure you are. t was a few years ago that they had a committee appointed and they promulgated some 93 forms which were
actually submitted to the Legislature, the Governor had a committee of some 9 or 12 men that got up these forms and then they
whipped up forms, submitted them to the Legislature who, passed
them, made them official, and even put a filing fee on them so that
when you filed that the Register of Deeds knows how much to
charge you and you know how much he can charge you.
Now, there are several ways we can do this, and our Committee
didn't make the decision except to recommend the committee be
made to report, to report back.
Some of the things that could be done: Let us assume the
President of this Association feels that this should be done, the
committee is appointed and they get the chore, so they work over
the forms and come up with 50, 60, or 75, whatever they feel is
appropriate, so then we come back with the forms. What could
you do? You could do several things with that. You could author-
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ize the printing or mimeographing of a set, and they would cost
you about $4 or $5. Each man would get a set for himself. So
when a man has a particular deed, maybe a corporation deed to
somebody in joint tenancy all set out in an approved form, he says
to his stenographer, "Whip up No. 48," etc. Or, another thing
you could do, you could present them to the publishers of these
forms, whoever puts them out, and say, "These are the approved
forms, print them up, when we want some we will order them."
The next thing you could do is proceed as they did in Minnesota,
have them authorized by the State Legislature as official forms,
and then also prescribe a filing fee for them. It is a very wonderful
service to have that 'and it is not going to be expensive. You can
make it as cheap as you want to; and at no expense at- all would
be to say here are a lot of forms we approved and give them to the
printing agencies and order them when you want them.
Our Committee recommends that a committee be appointed to
report back to the next convention with these forms which they
think we should adopt.
We worked over some 4 title standards, gentlemen, which, as
you know, are rather complicated affairs in most part, including
the revision of a marketable record title act, title standards for
that act, which cuts the limit down to 20 years. It was quite a
chore working that thing over, and a few jokers have shown up in
it, and we tried to consider all of them and come up with a proper
standard. We have four of them. I am not asking the Convention to approve them, but I would like to make a motion that they
be approved by the Executive Committee at their convenience. We
will not read or bother you with them at this reading. '
Now there is a report in here also about the legislative activities, it sort of duplicates Ruemmele's report of a year ago. You
know, for the 1957 Legislature, we were authorized to proceed
with some 12 bills, and the boys got out and worked hard on the
bills, and of them some 5 were passed, and 7 were not. And then
Bud, as reported a year ago, recommended we continue on with
the 7 remaining bills, and your 'Executive Committee said
"Yes, continue." That is about what we want to do now, and our
report says that it is a consensus of opinion that the passage of
the 7 bills should be sought in the 1959 Legislature, and the committee recommends to next year's Title Standards Committee that
it again take action to seek passage of such legislation.
I might add, among them, outside of the bills to perfect record
titles, we were also interested in the one putting an absolute limitation on old mortgages. We wanted a 10-year limitation on old
outlawed mortgages. When you come across those in your abstract, 15 years old, or 38 years old, so you do nothing about it
instead of fussing around with that miserable law that we have
now, and the interpretation that our Supreme Court put on it,
which I think is a proper interpretation, but you all know it is
not "avery good workable law. What we need is a good statute
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of, limitations for outlawed mortgages, and we want to, have that
and dynamite that again. We want the same kind of a law for
old contracts for deed. When you run across them, what do you
do about them? You have to do something. Let us have a statute
of limitation that really works, and say "that is over 10 years old
so let's forget about it."
Gentlemen, that is about it.
REPORT OF THE TITLE STANDARDS COMMITTEE OF
THE NORTH DAKOTA STATE BAR ASSOCIATION
The Title Standards Committee of the Stat Bar Association of
North Dakota has met, considered and taken action upon a number
of title matters which it believes are necessary to act upon. These
include the following matters.
1. It has been called to the attention of the Title Standards
Committee that the legislative research committee has under
consideration the recommendation of the Uniform Partnership Act
and Uniform Limited Partnership Act for adoption by the North
Dakota Legislature. This statute would make substantial changes
in the manner in which title is held and in the way conveyances
are made by a partnership. The principal change is that real
estate may be held in the partnership name as an entity rather
than in the names of the individual partners. Furthermore, a conveyance out to a grantee may be made by a partnership in the
partnership name with only one of several partners signing. The
Title Standards Committee is aware that this proposed statute is
under consideration by other committees of the State Bar Association and, consequently, feels that it would be presumptuous.
to take any action upon the entire scope of the statute, but does
state that it is the consensus of the committee that the bill is not
objectionable from a title standpoint.
2. Your committee has considered the uniform conveyancing
blanks in use in the neighboring state of Minnesota and is of the
opinion that substantial benefits could be gained by the use of
such uniform conveyancing blanks. Accordingly, the Title Standards Committee recommends the adoption of uniform conveyancing blanks similar to those in use in the State of Minnesota, and
to that end it further recommends that the State Bar Association
authorize a committee of this association to prepare a set of such
uniform conveyancing blanks for submission to the 1959 State Bar
Association Convention.
3. Title Standard 1.13 deals with the North Dakota Marketable
Record Title Act which act was amended by the 1957 Legislature
so as to shorten the required duration of an unbroken chain of
title from 31 years to 20 years. However, as was discussed at the
title institute held in Fargo in April of this year, it appears that
the former statute, entitling one to file an affidavit of possession
after 31 years, has been amended and re-enacted effective as of
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January 1, 1958, and that during the year following the effective
date until January 1, 1959, the recording of an affidavit of possession is of questionable value for the reason that the old act is
amended and re-enacted, and yet the one-year waiting period
under the new act will not have elapsed until the latter date. It may
be that an affidavit recorded now will give marketable, title upon
the lapse of time to January 1, 1959 provided no notice of claim
is filed; however, the committee takes no official position as to this.
Accordingly, the Title Standards Committee recommends the following proposed revision of Title Standard 1.14:
"Beginning January 1, 1959, no title shall be considered unmarketable by reason of any claim or defect over 20 -years old,
if the record title holder has an unbroken chain of title through
his immediate or remote grantors by a deed of conveyance which
has been recorded 20 years or more, and if the record title holder
is in possession of the property, and records an affidavit to that
effect.
This Standard does not apply to:
a. Claims of which notices have been filed in accordance
with Chapter 47-19A, 1957 Supp. N.D.R.C. 1943.
b. Claims which are specifically excepted by Section by Section 47-19A1l, 1957 Supp. N.D.R.C. 1943.
"Caveat: No position is taken as to the legal effect of such,
an affidavit which is recorded on or after January 1, 1958, and
before January 1, 1959."
Chapter 47-19A 1957 Supp. N.D.R.C. 1943.
Tesdell v. Haines, 82 NW2d 119 (Iowa)
and Wichelman v. Messner, 83 NW2d 800
(Minn.).
How to Examine an Abstract and Implications of the
Marketable Titles Act-Sectional Assemblies Booklet,
Annual Meeting of State Bar Association of North Dakota, 1952.
North Dakota Marketable Record Title Act, by James
Leahy, North Dakota Law Review, July 1952, Volume
29, Page 265.

AUTHORITY:

See:

4. Last year's committee, under the Chairmanship of H. G.
Ruemmele, was active before and during the 1957 Session of the
North Dakota Legislature. It recommended the passage of and
lobbied for twelve (12) specific statutes. Five (5) of these bills
passed; these were Chapters 212, 214, 309, 313, and 358 of the
1957 Session Laws.
(a) Seven (7) of the bills, proposed by this committee, however, failed of passage. These bills are as follows:
Senate Bills 10.5, 106, 108, and 109 were designed to change
the status of the record as found by the Supreme Court in
Messersmith v. Smith, 60 NW2d 676, and Northwestern Im-
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provement Co. v. Norris, 74 NW2d 497.
Senate Bill 111 was designed to place a ten-year limitation
on foreclosure of real estate mortgages.
Senate Bill 113 was designed to place a limitation on enforcement or cancellation of contracts for deed.
Senate Bill 119 was designed to eliminate from the exceptions
to the Marketable Record Title Act a mere possibility not
coupled with an interest and a mere right of entry for breach
of a condition subsequent created by a conveyance of record
more than 40 years old.
It is the consensus of the opinion that passage of these seven(7)
bills should be again sought in the 1959 Legislature and the committee recommends to next year's Title Standards Committee that
it again take action to seek passage of such legislation.
(b) With reference to the bills that did pass it is the opinion
of the committee that no standards are necessary with regard to
Chapter 214 which is now Section 28-2011 of the 1957 Supplement
and provides that no constructive notice is Afforded to judgments
until a certified copy is recorded, and Chapter 358 which amended
Section 57-3723 of the Code and which placed a ten-year limitation
on the existence of the lien of estate taxes on real property.
(c) Section 47-1010 of the Code was amended by C. 309 of the
1957 laws. It is the opinion of the committee that the old section
47-1010 of the N.D.R.C. 1953 left the status of the law such that a
deed to a lot by reference to its platted designation did not convey
title to abutting vacated streets, alleys, or highways. It is the consensus of the committee that the amendment accomplishes the desired intention, which was to enable grantors to convey title to portions of vacated streets by a deed referringto a tract of adjoining
land. This necessitates a revised Title Startdard. Accordingly,
the committee recommends that the State Bar Association of North
Dakota adopt the following proposed revision of Title Standard
1.14:
"A conveyance of real estate, which abuts upon a vacate d
highway, street, alley, or other public right-of-way, prior to
July 1, 1957, includes no part of such vacated highway, street,
alley or public right-of-way which attached, either by operation or presumption of law, to such abutting real estate upon
such vacation, unless a contrary intent appears, but from July
1, 1957, such a conveyance on or after that date does include
that part of such vacated highway, street, alley or public
right-of-way which attached either by operation or presumption of law to such abutting real estate upon such vacation,
unless a contrary intent appears."

Authority: Sec. 47-1010 (as ameided by Ch. 309, 1957 Laws.)
Sec. 40-3908, N.D.R.C. 1943, Welsh v. Monson, 79
NW2d 155
Patton on Titles, 2d ed, Secti0 143 (1st ed, Section 92)
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3 American Law of Real Property, Section 12.112,
Pago 431.
(d) Another bill sponsored by this committee was Chapter
212 which has now been codified as Section 28-05071 in the 1957
Supplement. This is a new section and does not repeal or amend
an existing statute. It provides that after January 1, 1958, no lis
pendens of record for ten years or more shall be notice either
actual or constructive of any action or matters in the court files
with reference to such action. By reason of this statute, your committee recommended the adoption of the following Title Standard:
"A lis pendens of record more than 10 years may be disregarded."
Authority: Ch. 212, 1957 Session Laws.
(e) Chapter 313 of the 1957.Session Laws was also sponsored
by this committee. This statute amended Section 47-1946 of the
Code and now appears in the 1957 Supplement. The problem of
what notice, if any, is given by an instrument out of the chain of
title has always been troublesome in North Dakota and it is hoped
that the statute, as amended, will give additional assurance to persons investing substantial sums in real estate that the record title,
as evidenced by an abstract and as examined by an attorney, may
reasonably be relied upon. In view of the amended statute, your
committee recommends the adoption of the following Title Standard to amend and supersede the existing standard 1.03:
"A person joining with the record owner in a contract, mortgage or lease is not a stranger to the title and notice should
be taken of his interest.
Conveyance by strangers to the chain of title may be disregarded, unless the examiner has actual notice or knowledge
(through sources 6ther than the record) of the interest of the
grantor, or unless subsequent to such conveyance there is recorded a deed or other conveyance vesting title in such
stranger."
Authority: 1957 Supp. N.D.R.C. 1943 Sec. 47-1946.
Respectfully submitted,
Robert A. Birdzell
C. W. Burnham
Charles L. Crum
August Doerr
Milton K. Higgins
Scott T. Rex
Henry G. Ruemmele
Linn Sherman
Charles H. Shure
Leland G. Ulmer
John S. Whittlesey, Chairman.
And Mr. President, I move that the report be adopted except
for the four recommended Title Standards, and that the four Title
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Standards be referred to the Executive Committee for adoption
or rejection.
PRESIDENT HJELLUM: You have heard the report. Is there
a second?
(Motion seconded and carried.)
PRESIDENT HJELLUM:
port on, Memorials.

John Williams will now give his re-

JOHN E. WILLIAMS:
REPORT OF COMMITTEE ON MEMORIALS
Your Committee on Memorials has to report that since our last
annual' session Memorials have been prepared for eight members
of the bench and bar of North Dakota. These memorials have
been prepared for inclusion in the North Dakota Law Review, and
the report will not be read from the convention floor.
A list of the departed members of our profession and their North
Dakota addresses are as follows:
George P. Homnes
Crosby, North Dakota
Valley City, North Dakota
Halsten A. Olsberg
Fargo, North Dakota
Emanuel Sgutt
Jamestown, North Dakota
J. A. Coffey
Halliday. North Dakota
H. L. Malloy
Hettinger, North Dakota
Orris Odin Wigen
Jamestown,, North Dakota
'Fred G. Kneeland
Tioga, North Dakota
Arthur N. Ohnstad
Respectfully submitted,
Committee on Memorials,
John E. Williams, Chairman

J. P. Fleck
James A. Hyland
Catherine E. Morris.
The Suprcme Ruler of the Universe having called to his reward
GEORGE P. HOMNES
our friend and esteemed member of the bar George P. Homnes, a
member of the court of this state since 1907.
He was born in Milwaukee, Wisconsin, October 9, 1873, the son
of Norwegian immigrants. He was reared in Grant County, Wisconsin, and attended public' schools there. In 1903 he was graduated from St. Olaf College, Northfield, Minnesota with a degree of
Bachelor of Arts. In 1903 he came to the State of North Dakota
and filed on a government homestead in what is now Divide
County. He graduated from the college of law of the University
of Minnesota in 1906 and in 1907 he was admitted to the bar of
the State of North Dakota and practiced law in Crosby up to the
time of his death, July 3, 1957.

NORTH DAKOTA LAW REVIEW

[VOL. 34

He was at all times interested in the public welfare of the community and state and was elected to the Legislature of the State
of North Dakota for three terms, namely, 1909, 1911, and 1933. He
served as a member of the North Dakota State Welfare Board and
was for a time director of the North Dakota Rural Rehabilitation
Corporation. In 1957 he was honored by the North Dakota Bar
Association as an attorney who: had practiced law in the state for
fifty years. He was State's Attorney of Divide County for six terms
and was also for a long time city attorney for the City of Crosby.
He was a member of the Lutheran Church and was always
active in all its activities. On June 17, 1909, he married Frida Bue
of Fillmore County, Minnesota. Mrs. Homnes died in 1951. Mr.
Homnes leaves a daughter, Mrs. Borghild Nelson of Crosby, and is
survived by three brothers, Elmer Homnes of Fenimore, Wisconsin, Gustave Homnes of Fenimore and Olaf Homnes of Presho,
South Dakota. Two brothers and a sister precede him in death.
He has departed but he is not forgotten. To know him was to
esteem him. His death caused a great loss to the country where
he lived and to the Bar Association of North Dakota.
HONORABLE H. A. OLSBERG
Hon. H. A. Olsberg who served as County Judge of Barnes
County, North Dakota, for more than twenty-six years prior to his
retirement in January, 1957, passed away at a local Valley City
hospital on Tuesday, July 23, 1957. He was eighty-seven years of
age at the time of his death.
Halsten A. Olsberg was born in Rendal, Norway, September 12,
1896, and migrated to the United States in 1891. He spent one
year in South Dakota and came to North Dakota in 1892. He attended the Valley City Normal School and graduated from that
institution in 1899. Thereafter he entered the law school of the
University of North Dakota and graduated therefrom in 1902 with
the degree of LL.B. In the same year, that is, 1902, he was admitted to the Bar of the State of North Dakota and commenced practice in Churches Ferry, North Dakota. Thereafter and in 1904,
he moved to Valley City, North Dakota, where he established his
law office and continued his residence to the date of his death.
During his days of practice in Valley City, he was a member of
the law firm of Parks & Olsberg, and also associated with Lee
Ccmbs and L. S. B. Ritchie until his appointment as County
judge in January, 1931.
He was married to Johanna C. Johnson on May 30, 1908, at Ft.
Ransom, North Dakota, to which union one daughter was born,
that is, Ida, now Mrs. Oscar Aaker of Fargo, North Dakota. He
is survived by his widow, 'his daughter, two grandchildren and a
brother and sister in Norway.
He was a member of Our Saviors Lutheran Church of Valley
City, and B. P. 0. Elks Lodge 1110. In 1955 he was awarded
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a fifty year membership certificate by the State Bar Association
of North Dakota, and on June 16, 1957, he received the Rotary
Certificate of Appreciation for community service. He served as
City Alderman of Valley City from 1917 until 1931 and was always
interested in and deeply concerned with local civic affairs. He was
an avid student of the Norse language and was recognized for his
excellent work in translations. He also was a profound student of
Norwegian literature and culture and was considered an authority
on the subject.
He served as County Judge of Barnes County, North Dakota, for
over twenty-six years and not only did honor to the legal profession
but fulfilled his judicial duties with honor and dignity.
Judge Olsberg was a pillar in his community and was always
recognized as one of its outstanding citizens. His keen knowledge
of the law and true sense of justice made him an admired and
devoted friend of everyone who knew him. The State Bar of
North Dakota has lost a valuable member and the State has lost
another great pioneer lawyer.
EMANUEL SGUTT
Emanuel Sgutt, a member of the firm of Sgutt & Wegner, attorneys at law, Fargo, North Dakota, died on November 13, 1957,
at Fargo, North Dakota. Mr. Sgutt was born in Minneapolis, Minnesota, on the 29th day of June, 1895, and came to North Dakota
as a boy of three years. He attended public schools at Harvey
where his-father, Julius Sgutt, owned and operated a general store.
The elder Sgutt in later years also operated a men's store at Minot.
Emanuel Sgutt was graduated from West High School in Minneapolis and received a bachelor of arts degree from the University of Minnesota and a liw degree from Yale: University.
When World War I broke out, Mr. Sgutt enlisted and served
overseas. He lost an arm in action in the Argonne on October 12,
1918 when he was operating with a platoon in charge of a machine
gun.
He had enlisted with Company H of the Second North Dakota
National Guard and was discharged in 1919 as a second lieutenant
with the 14th Machine Gun Battalion.
Mr. Sgutt's early professional work in Fargo was with the law
firm of Clapp & Sgutt.
In 1934 he was appointed U. S. Commissioner in Fargo and
from 1939 to 1955 he had served as Clerk and Attorney for the
Fargo Park Board.
During World War II he was commander of civil defense organizations in Fargo. In 1950 he was named coordinator of civil
defense for the North Dakota Wing of the Civil Air Patrol and in
1952 he was named chairman of the North Dakota emergency
aviation coordination committee for civil defense.
He was president of the Fargo-Moorhead Open Forum in 1944
and was a member of the Masonic Lodge, the American Legion,
and the Hebrew Church.
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He married the.former Marcella Monasch on April 28, 1925, at
Minneapolis. Besides his wife, he leaves a daughter, Ann; a son,
John; and a sister, Mrs. Mark F. Staples of Fargo.
By his death the legal profession suffered a great loss.
JUDGE JAMES ALEXANDER COFFEY
James Alexander Coffey, a district court judge for eighteen years,
and a practicing attorney for over fifty years, in North Dakota, died
in Trinity Hospital, at Jamestown, North Dakota, on November
27, 1957. Ie had been in poor health for a long period of time.
Judge Coffey, a native of Lenoir, N. C., was born July 4, 1872.
He attended school at Lenoir, until moving to Portland, Oregon,
where he graduated from high school. He received his B.A. degree from the University of Idaho and his L.L.B. degree from the
University of Minnesota. On December 30, 1902, he married
Josephine Andrews of St. Paul, Minnesota, and shortly thereafter
they moved to Courtenay, North Dakota, where he practiced
law until 1910, when he was appointed Judge of the Fourth
judicial District of the State of North Dakota, by the late Governor John Burke, and two years later he and his family moved to
Jamestown. He served as district judge until 1928.
In 1928 Ile returned to private practice of law and was briefly
associated with Alvin C. Strutz, and later headed the firm of Coffoy, Mackenzie and Jungroth in Jamestown.
He was a member and an elder of the First Presbyterian Church
of Jamestown, and was prominently active in community mad civic
affairs, including the North Dakota Crippled Children's Home,
Jamestown College board, North Dakota and Stutsman County
Bar Associations, and the Jamestown Kiwanis Club. He retired
from active practice of law in 1954.
judge Coffey is survived by one daughter, Mrs. John Hamm of
Minneapolis, Minnesota, one sister, Mrs. Rose Powell of Portland,
Oregon, one grandson, one granddaughter and four great grandchildren. Preceding him in death were his wife, Josephine, who
died March 10, 1953, and a son, Robert, who died in 1929. Funeral
services were held in the First Presbyterian Church at Jamestown, North Dakota, and burial beside his wife in Highland
Home Cemetery.
H.. L. MALLOY
Howard L. Malloy was born in Massillon, Ohio, February 28,
1887, son of John and Louisa Malloy. He attended the grade
school in Massillon, Ohio and Muncie, Indiana. He finished his
schooling at Ohio Northern University at Ada, Ohio, and graduated there with a degree in Law in 1916. He passed the Ohio
State Bar the. same year.
He was Captain of the University Baseball team one year and a
member of the National Law Fraternity, Delta Theta Phi. Came
to North Dakota and passed the State Bar in July, 1917. He married Hazel V. Byer in Lima, Ohio, July 28, 1917.
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He located in Halliday, North Dakota and practiced law there
until 1953 when he moved to Dickinson, North DakotA, but kept
the office in Halliday until his son took over the practice.
He was State's Attorney of Dunn County 14 years, served in
World War I, was a member of the Americand Legion, life time
member of the Dickinson Elks. He served many years on the
Dunn County Draft Board and Halliday School Board, also a
member of the Halliday Civic Club, and North Dakota Bar Association. He owned and operated the Halliday Theatre and' also
the Killdeer Theatre for several years.
He died at the St. Joseph Hospital, September 7, 1957 after an
illness of five months. Last rites were held at the Congregational
Church at Halliday. The Rev. Alice Watson of Twin Buttes officiated and burial was made in the Halliday Cemetery.
He is survived by his wife, one daughter, Mrs. Gordon Holt of
Bismarck, North Dakota, two sons, James H. of Halliday and
Harry L., who is practicing law in his father's office at Halliday.
His wise counsel and loving kindness will be missed by his
family and many friends.
JUDGE JORIS ODIN WIGEN
Judge J. 0. Wigen, a member of the North Dakota Bar for fortyeight years, died in Phoenix, Arizona, on March 26, 1958, as a
result of a traffic accident.
judge Wigen was born in Mower County, Minnesota, on August
9, 1883, the son of George J. Wigen and Anna Swenson Wigen, at
Dexter, Minnesota. He received his early education in the Mower
County schools, and Jewel Academy at Jewel, Iowa, and later attended the Red Wing Seminary, Red Wing, Minnesota, where he
earned a B.A. degree in 1907. The following years he spent at the
University of Minnesota, and was graduated with a law degree in
1910, and shortly thereafter moved by Bucyrus, North Dakota. On
May 31, 1911, he was united in marriage to Gea Sether in Jackson,
Minnesota.
judge Wigen engaged in the practice of law at Bucyrus, North
Dakota, from 1910 to 1913, and then entered into the banking
business at Hettinger, North Dakota, in which he continued until
19.31. He was a collector for closed banks from 1931 to 1939, and
manager of the Adams County Abstract Company from 1937 to
1944. He then returned to the active practice of law, and in 1946
was appointed Judge of the Sixth Judicial District of the State of
North Dakota. This position he held until retirement January 1,
195S. He also served in the state legislature in 1929 and 1931.
During his residence in Hettinger he served as mayor and clerk of
the school board, and as chairman of the board of county commissioners and state's attorney of Adams County. He served 35
years as the treasurer for the Hettinger Lutheran Church, and was
intensely interested in Lutheran Welfare and Lutheran Bible
Camps, serving as a board member of the Bad Lands Lutheran
Bible Camp and a trustee of St. Luke's Home for the Aged. He
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was a lover of all school and community sports, was a faithful
interested spectator, and was universally recognized as an avid
golf enthusiast. He was a member of the Lion's Club.
Following his retirement he and his wife moved to Phoneix,
Arizona, where the fatal accident occurred while he was returning
home from an evening church service.
Judge Wigen is survived by his wife, three daughters: Mrs.
Guy Booth of Shawano, Wisconsin, Mrs. Milton Larson of Phoenix,
Arizona, Mrs. Buren Watland of Jackson, Minnesota; and one son,
Joris Odin Wigen, Jr., of -Bismarck, North Dakota. He also is
survived by eleven grandchildren, six sisters and two brothers.
Funeral services were held from Our Savior's Lutheran Church
at Jackson, Minnesota, with interment in the cemetery at that city.
JUDGE FRED G. KNEELAND
Judge Fred G. Kneeland, former Stutsman County, N. D., Judge
and former member of the North Dakota state legislature, died in
Santa Anna, California, on June 3, 1958, two days before his 84th
birthday.
Judge Kneeland had resided the last two years with a son,
Robert, who is Superior Court Judge hi Santa Anna. He was also
the father of Mrs. P. W. (Mary) Lanier, Jr., 1338 3rd Ave., S.
Fargo, North Dakota.
Born in Sweden, Maine, June 5, 1874, Judge Kneeland was
educated in Bridgton Academy and Bowdoin College, both in
Maine, and practiced law in Maine in 1901 and 1902. In the latter
year he came to North Dakota, arriving in Jamestown on December 1, 1902. He practiced law there and was a member of the
North Dakota House of Representatives for the 1909-1910 term
and again for the 1929 and 1931 sessions.
He served on the Jamestown city coucil; served a term as Stutsman County State's Attorney; was Jamestown City attorney for 12
years and served on the park and library boards. In 1936 he was
named Stutsman County Judge, serving until his retirement. He
had been an active Mason many years and was a past worthy
Patron of the Order of the Eastern Star.
He also had been a member of the executive committee of Jamestown College and was active in Scout work and with the Red
Cross. He was a member of Theta Delta Chi social fraternity and
Phi Beta Kappa, honorary scholastic fraternity. He was president
of Jamestown Kiwanis Club in 1927.
Judge Kneeland married Abbie Porten in Stutsman County on
July 16, 1912. She died November 6, 1955.
Besides his son, Robert, and a daughter, Mary, he leaves another son, William, who is with Alcoa Aluminum in Pittsburgh,
Pa., and 12 grandchildren.
ARTHUR N. OHNSTAD
Arthur N. Ohnstad, a partner of the firm of Ohnstad and Fraase
at Tioga, North Dakota, died unexpectedly on February 21, 1958,
at Tioga.
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Mr. Ohnstad was born May 26, 1909 near Gardner, North Dakota, the son of Mr. and Mrs. Mons M. Ohnstad. He was graduated from Concordia College, Moorhead, Minnesota, in 1929. He
received a Master's degree from the University of North Dakota
at Grand Forks in 1933. Subsequently, he moved to' St. Paul, Minnesota and was graduated from the St. Paul College of Law in
1938. He was admitted to the Bar of the State of North Dakota
in 1938,
He was with the Federal Land Bank of St. Paul during the latter part of the 1930's. Subsequently, he was with theVeteran's
Administration and later with the Reconstruction Finance Corporation, excepting for an interval of service in the Air Force in World
War II from which he was discharged with the. rank of Captain.
In 1952 he came to Fargo and joined his brother, Manfred R.
Ohnstad, of West Fargo, North Dakota, in the practice of Law.
Later, he went to Tioga where he practiced law until the time of
his death, being in a law partnership with Lionel W. Fraase.
He leaves surviving him his wife, the former Margaret Fenske
of Morgan, Minnesota, a daughter Linda Ohnstad, two brothers
and five sisters.
He was a very active leader in community affairs in Tioga. He
was also prominent in Lutheran Church activities. He is remembered by his colleagues for his integrity and character and for his
unselfish efforts for the public good.
MR. JOHN E. WILLIAMS: We have received exceptional
co-operation on the part of all the members of the Bar whenever we requested that these Memorials be written. Our old friend,
L. R. Nostdal, I don't see him here today, was a member of
this committee for many years, and chairman for many years, and
he has requested because he is getting a little over 70 that he be
not named on the committee any more, but I want to say even
though he has not been on the committee he has been about the
most active and co-operative man that we have had, and I would
suggest that the next President appoint him as an honorary member of the committee because he keeps track of the members of
the Bar better than anybody that I know of.
I move that the report be adopted and included in the proceedings of the Annual Meeting and the North Dakota Law
Review.
PRESIDENT HJELLUM: You have heard the motion.
there a second?
(Motion seconded and carried.)

Is

PRESIDENT HJELLUM: We have time for another report or
two. Who else has a report ready?
HON. 0. B. BURTNESS: May. I make an oral report for the
Committee on Legal Services to the Armed Forces?
PRESIDENT HJELLUM:

Yes.
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HON. 0. B. BURTNESS: The Committee never meets because there is no necessity for it. As Chairman, I find the best cooperation from the attorneys to whom matters are sent. There is
very little work now as compared to what it was during the World
War. I don't suppose we have over half a dozen requests in the
year, and I take care of what we have to do insofar as reporting
to the military authorities any changes that they want in the laws
which are furnished to all of the members of the Armed Forces.
My report is the same as submitted for the last 7 or 8 years, except less and less work each year.
PRESIDENT HJELLUM:

Thank you Judge.

MR. JAMES JUNGROTH: Mr. Chairman, the Committee on
Jurisprudence isn't ready, we have had some disputes, but I do
have a report that isn't filed. Would you like me to make that report now?
PRESIDENT HJELLUM:

Yes.

MR. JUNGROTH: Mr. Chairman, Fellow Members of the Convention, the Committee on Jurisprudence did make a study of the
problem of the rights of indigent defendants in North Dakota. Mr.
Warner originally intended to make the report and apparently due
to the press of business he asked me to make it. I didn't get the
entire report ready, but I would like to report on what we have.
We had considerable trouble getting together on just exactly
what this committee should recommend. It was, however, the
feeling of the Committee that the rights of the indigent defendant
are not protected in our courts of North Dakota at the present
time. It was our feeling that this is certainly not the fault of the
District Judges, but rather the fault of the way the law is set up.
In other words, we felt if a man is not going to have a lawyer
until he gets into the District Court, his rights cannot adequately
be protected, and we felt that some other thing should be done
so that he would have the benefit of counsel at a-preliminary examination.
We examined very carefully the Public Defender's Law, and
determined that due to the sparse population of North Dakota it
was unworkable. We had some disagreement on this particular
point in the Committee, but I believe I speak for the majority
when I say that.
We do have one possibility that could be used at the present
time, and that is Section 27-0831 with which I was not familiar
until I got on this Committee, and I would like to take the liberty
of reading it to you.
"In all criminal cases in a county court having increased jurisdiction, when it is satisfactorily shown to the court that the defendant has no means and is unable to employ counsel, the
court shall assign counsel for the defense and allow and direct
to be paid by the county in which said court is held a reasonable
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and just compensation to the attorney or attorneys assigned for
such services as they may render, but such compensation shall
not exceed, fifty dollars in any one case."
.Now, I would say this certainly leaves a wide open question
whether a county court of increased jurisdiction acting in a preliminary examination has the right to assign counsel, but I do know
in Stutsman County this has been done.
In conclusion, we could say it is the feeling of the committee
that some action should be taken, and probably the action should
be taken along this, line:
1. In cases where a county has a court of increased jurisdiction
at the county level, that this statute be clarified and that the indigent defendants have an opportunity to have counsel assigned at
the preliminary examination.
2. Where such counties do not have a county court of increased
jurisdiction, that if the defendant desires counsel and is unable to
employ the same after his rights have been explained, that the
Justice of the Peace immediately communicate with the District
Court and have the District Court appoint counsel for the indigent
defendant for a preliminary hearing.
We feel that because ,of the sparseness of population, it is impossible to work a public defender, and we do feel something is
necessary besides counsel three days before trial. That was our
conclusion, and we would strongly recommend that proposals
along this line be recommended to the next Legislature.
I move that the report be adopted.
PRESIDENT HJELLUM: Thank you. The chairman, of that
committee is Wallace Warner. I don't know if he mentibned it or
not. You have heard the motion. Is there a second?
(Motion seconded and carried.)
Any other committee reports at this time? Is there a member
of the committee on the Recommended Minimum Fee Schedule
present here this morning?
Herb Meschke, would you come up and read:the, report? The
Committee Chairman is J. F. X. Conmy, of Bismarck.
MR. HERBERT L. MESCHKE: Mr. President, and Members
of the North Dakota Bar Association:
REPORT OF COMMITTEE ON MINIMUM FEE SCHEDULE
In May of 1957, it appears that various inquiries and requests
had come in to our Association President seeking some changes
and additions to our recommended minimum fee schedule. President Hjellum, therefore, revived the committee which had acted
on this matter in prior years with some additional personnel seeking to have, all sections of the state represented, insofar as possible.
Time, distance and expense: would not permit of a meeting of
this committee so your chairman solicited the written suggestions
and comments from the various members of the committee.
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We will first comment upon the various suggestions made and
then conclude this report with definite recommendations for
changes or additions.
Mr. Mclntee, of the Williams County Bar, favors a minimum fee
of $200 for uncontested divorces; a minimum fee of $200 on probate fees; and a minimum fee of $25 on examination of abstracts
of title. He also enclosed a list of additional amendments to the
1955 recommended minimum fee schedule as proposed by thc
Williams County Bar Association which is as follows (The reference to page and number refers to the published recommended
minimum fee schedule adopted August, 1955):
1. P. 3, bottom entry, ADOPTION PROCEEDINGS: All
adoption proceedings are minimum of $100.00. Strike parenthetical remark, "a reduction of fee may be made to
allow for work of social welfare agencies."
2. P. 4, #1, under DOMESTIC RELATIONS: Strike subsection (b).
3. P. 6, #1, under CONTINGENT FEES: Minimum fee: of
$35.00 for any insurance claim.
4. P. 7, #1, under CONTRACTS: Minimum fee for drafting
agreements, $10.00.
5. P. 8, #1 and #2, under PURCHASE AND SALE OF BUSINESS: $50.00 minimum, with the recommendation of
basing legal fee at 2/5 of 1/ of sales 'price for a larger
scale.
6. P. 8, #1, under REAL ESTATE MATTERS: Minimum
fee for drafting agreements, $10.00.
7. P. 8, #3, tinder REAL ESTATE MATTERS: $10.00 for
minimum fee for any step required in filing mechanic's
liens. Fee grjaduated upward if more than one step necessary.
S. P. 9, #5, inder REAL ESTATE MATTERS: $35.00 minimum fee for real estate sale and title transfer, with the
recommendation of basing legal fee at 2/5 of 1% of sales
price for a larger scale.
9. P. 9, #1, under WILLS: $20.00 minimum fee for will;
$10.00 for codicil.
10. P. 9, under JUSTICE COURT OR POLICE MAGISTRATE-CRIMINAL: $25.00 minimum fee.
Mr. Meschke, of the Ward County Bar, agrees with all the recommendations made in the list forwarded by Mr. Mclntee from Williams County, except that he feels that the minimum fee on probate should not be raised to $200 and he prefers that the minimum
fee for Justice Court or Police Magistrate appearances remain at
$50. The one item that he feels very strongly should be raised is
that the specific mininum fee for abstract examination should be
set at $25.00. He, together with others, feels that the republica-

1958]

BENCH AND BAR

tion of the minimum fee schedule would be desirable, not only to
incorporate, any changes but also to distribute the fee schedule
among our members again.
Mr. Gerald Nilles, of the Cass County Bar,, agrees that the miniinum fee for abstract examinations should be set at $25.00 but
does not agree that the minimum fee for probate of small estates
be raised to $200.
Mr. August Doerr, of the Logan County Bar, also urges that the
minimum fee for small estates be not raised to $200. He points
out the situation of estates where the parties concerned have been
on relief and their property is encumbered by trust mortgages in
favor of the welfare board. Mr. Doerr also, points out that in his
community they have many abstracts of title wherein there may
be but 10 or 15 entries and he urges that these-be handled on the
basis of the hourly charge.
Mr. Kellogg, of the Stark County Bar, also asks that the schedule be reprinted incorporating the supplement that was published
in 1956 and incorporating any changes that might be made this
year. He too does not favor increasing the minimum probate fee
from $150 to $200. He suggests that the minimum fee for preparation, of wills should have an additional provision regarding preparation of a will setting up a trust and that in such instances the
minimum should be somewhere between $50 and $100.
Mr. Lord, of the Morton County Bar, agrees that the minimum
fee for examination and opinions' on abstracts of title should be
$25. He is also of the opinion that the minimum fee on divorces
should incorporate a provision for 10% of the amount of the property settlement involved as a. fee when that exceeds the present
minimums included in the schedule. He also, recommends that
we should include in our minimum fee schedule a recommendation
to the courts that where costs are allowed on motion, as permitted
by the new rules, the minimum amount of costs should be $50.00.
The Burleigh County Bar, in December, 1957, adopted as a
minimum fee schedule for title examinations of real property the
following:
Number of Entries:
U p to
U p to
4 0 to
65 to
90 to

15 E ntries ............................................
-------------$15.00
3 9 E n tries --------------------------------------------------22 .50
6 4 E ntries ---------------------------------------------*---------- 2 7 .5 0
89 E n tries ...............................................
----------35.00
115 E ntries -........................................ ----------45.00

A minimum fee of $25.00 per abstract examined and title
opinion given thereon shall be charged in all cases where examination is not to be performed on an entry basis.
From the foregoing your Committee recommends the, following
additions and changes as well as urging the reprinting and redistribution of a pamphlet containing the recommended fee schedule:
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(On P. 8, under title "REAL ESTATE MATTERS" add)
5. Minimum for examination and opinion on, abstracts of
title ....

$25.00.

B.

(On P. 4, under title "DOMESTIC RELATIONS" change
as follows:
Strike words "not involving custody or property" under
1(a);
Strike out all of 1(b);
Increase figure under "uncontested" from $150 to $200.
C. (On P. 6, under title "CONTINGENT FEES" add)
(c) Minimum fee of $35.00 for any insurance claim.
We do urge that "Motion" costs, when allowed, should be more
liberal. We are not in a position to fix a minimum for the Courts.
The foregoing specific changes and additions represent the
majority opinion of your committee.
Respectfully submitted,
Michael R. McIntee
Herbert L Meschke
Gerald J. Nilles
August Doerr
Theodore Kellogg
1. F. X. Corny, Chairman.
MR. MESCHKE: Mr. Chairman, I move the adoption of this
report and further move that the schedule of recommended minimum fees be republished and redistributed, including any changes
made in 1956 or this year.
PRESIDENT HJELLUM: Thank you. You have heard the
motion. Actually, the recommendations here are only three in
number; that is the minimum fee for an examination of an abstract,
$25; and minimum fee for divorce, or Domestic Relations, $200;
and a minimum fee of $35 for an insurance claim. And then, of
course, the recommendation to the Judges, and I am glad to see a
number of them here, when motion costs are allowed that they be
more liberal.
(Motion seconded and carried.)
By your action upon that motion I believe our Executive Secretary will have printed a new booklet with the recommended minimum fee schedule.
Mr. Butts will now give us his report on. Sectional Meetings
Committee.
MR. BUTTS: Mr. President, and Members of the North Dakota Bar Association:
SECTIONAL COMMITTEE FINAL REPORT
Your committee held several meetings during the past year at
which time they arranged for mailing questionnaires to all mer-
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bers on topic preference for this year's sectional meetings, and
after tallying the returns, contacted the persons who have pre-pared the papers for these meetings.
The following are the topics with speakers and section chairman for the convention sectional meetings:
1. New Conditional Sales Act
A. 0. McLellan, Speaker
Charles Wattam, Chairman
2. Pre-Trial Discovery
John F. Lord, Speaker
William Lanier, Chairman
3. Social Security
Clement Ford, Speaker
Jerome Shermoen, Chairman
4. New Corporation Act
William Daner, Speaker
L. T. Sproul, Chairman
5. Check List for Cancellation of Chattel Mortgages
Roy A. Ployhar, Speaker
Roy Ilvedsen, Chairman
6. Appellate Procedure
William R. Pearce, Speaker
K. M. Moran, Chairman
The sectional papers are being printed in a pamphlet and will
be available for distribution at the convention. These arrangements for printing have been; handled by our Executive Director.
This committee was composed of the following lawyers who
have all worked and made this assignment very pleasant for the
Chairman:
Adrian McLellan, Pattrick T. Milloy, D. W. Butts,
Myron H. Bright, Jerome W. Shermoen.
In addition to this committee, I wish to thank our Executive
Director, Lynn Grimson, for the assistance he has rendered.
D. W. Butts, (Chairman)
Sectional Meetings Committee.
MR. BUTTS: I move that the r'eport be adopted.
PRESIDENT HJELLUM: You have heard the motion. Is there
a second?
(Motion seconded and carried.)
PRESIDENT HJELLUM: I will now appoint the Auditing
Committee: H. G. Nilles, Reuben Bloedau, and John Keohane.
That appointment has been approved by the Executive Committee. Elver Pearson has the audited reports of this past year and
you can get them from him.
I will now appoint the Resolutions Committee:
Roy A. Holland, Donavon Stetson, and Adam Gefreh.
We will now stand adjourned.
(The convention adjourned until 1:30 P. M. same day.)
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MORNING SESSION, FRIDAY, JUNE 27, 1958
PRESIDENT HJELLUM: Frank Kosanda would like to present a committee report early this morning. This is on Interprofessional Cooperation.
MR. FRANK J. KOSANDA: Mr. Chairman, and Members of
the North Dakota Bar Association:
Your Committee on Interprofessional Co-operation begs leave
to make its annual report.
Last year you will recall, your committeo adopted an Interprofessional Code of Co-operation between the medical profession
and our own legal profession. After considerable discussion with
various physicians, surgeons, attorneys and judges throughout the
state of North Dakota, your committee is pleased to report for all
practicality complete satisfaction between the medical profession
and between the legal profession. Mr. Lyle Limond, the Executive Secretary of the Medical Association has also reiterated complete satisfaction on the part of the Medical Association and has
stated that they are not desirous of making any amendments, corrections or additions to the code as originally adopted.
The project which was given priority by your committee this
year was the drafting of an Interprofessional Code between the
Certified Public Accountants and the Lawyers. After a series of
negotiations and upon the st-ong recommendations of Mr. Charles
Bailey of Fargo, the Chairman of the "Public Relations with the
Lawyers Committee" of the Certified Public Accountants Association of the State of North Dakota, it was decided that the Bar
Association and the State Association of Certified Public Accountants both adopt the Statement of Principles Relating to Practice
in the Field of Federal Income Taxation as promulgated by the
National Conference of Lawyers and Certified Public Accountants. This is deemed, Mr. President, by your committee to be a
very wise course of action for the following reasons:
1. It has an advantage of uniformity with the American Bar
Association and with other states that have followed the
same course of action as suggested in the Statement of
Principles itself.
2. It would give this committee busy work on any case of
conflict which may arise.
3. It is an excellent Statement of Principles and is well
drafted.
4. It is unlikely that we could obtain as favorable a statement
from the standpoint of the legal profession.
Your committee recommends the adoption of the Statement of
Principles relating to Practice in the Field of Federal Income Taxation promulgated by the National Conference of Lawyers and
Certified Public Accountants.
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It has been the opinion of your committee that there is a limit
to the number of Interprofessional Codes that may be adopted. It
appears that by adopting this code with the accountants and the
one we already have adopted with the Medical Association, that
we will have adopted the two most important. Other additional
codes with other professions would seem to be of lesser importance and probably of little use. It is suggested by your Committee on Unauthorized Practices that we adopt a code between the
Association of Collection Agencies and the Bar Association. Your
Committee on Interprofessional Cooperation voted unanimously
against adopting such a code on the ground that the collectors did
not constitute a profession. Further professions as possibilities
for Interprofessional Codes appear to be the Engineers and the
Architects. Your Committee could explore the possibilities of
adopting Interprofessional Codes with these two professions.
Respectfully submitted,
John C. McClintock
John F. Lord
W. C. Lynch
Fred A. McKennett
Frank J. Kosanda, Chairman
I would say that from the' recommendations of John Hjelluin,
our President, I contacted Judge Jameson from Montana, who is
a Federal District Judge there, and who was the Chairman of the
Committee that promulgated and finally adopted this Code. He
recommended it very strongly particularly on the grounds that we
probably couldn't obtain as favorable a Code from the standpoint
of the Legal Profession. Actually, we had intended to draw a
more comprehensive Code, but the Accountants were reluctant
and preferred not to and their suggestion was to adopt this Code.
Upon looking it over and reading it carefully, I find it is an
excellent code, and one which is certainly favorable to us, and
one which I would highly recommend. As a matter of fact, earlier
I stood up here and Lynn and I glanced through it, and I showed
him the spots which were extremely favorable to the law profession.
Now, as part of this report I am going to make a series of three
motions here.
The first motion is that the Convention adopt the report as proinulgated by the American Bar Association and the American Institute of Accountants.
I could read this Code to you, it is 53 pages long, but I think
perhaps that would be a waste, of time. Actually, what it does, it
defines -I
think some of you attorneys have seen this Code because it has been distributed. It defines the areas in which the
lawyer is properly qualified, and it shows the areas in which the
accountant is properly qualified. So, if there are no objections 1
will not read this Code. I can give you an'example.

NORTH DAKOTA LAW REVIEW

[VOL. 34

4. "Preparation of legal and accounting documents. Only a
lawyer may prepare legal documents such as agreements, conveyances, trusts, instruments, wills, or corporate minutes, or give
advice as to legal sufficiency or effect thereof, or take the necessary steps to create, amend, or other legal entity. Only accountants may properly advise as to the preparation of financial
statements included in reports or submitted with tax returns or
as to accounting methods and procedures."
That is the idea of the Code throughout. So, if there is no objection I would move that this Convention adopt the joint statement of principles relating to the practice in the fields of taxation
as promulgated by the National Conference of Lawyers and Certified Public Accountants.
PRESIDENT HJELLUM: I happen to have some background
with reference to it. I know Mr. Jameson, who is the former
President of the Bar Association, was head of this Committee and
that they worked on it for many years; it was 'not just accomplished overnight. As a matter of fact, there was some disagreement
between the accountants and the attorneys as to just where the
line should be drawn between their various opportunities and obligations, and as finally adopted I know that the consensus of'
opinion at the meeting that it was adopted, it was as favorable as
it could be gotten and probably favored the attorneys more so
than the accountants. I know that is true in the field of income
tax statements.
The purpose of this motion, of course, would be to adopt the
Code, and then the accountants at their meeting would present the
same matter for adoption and after it had been adopted we would
then have an existing Code between the two organizations.
(Motion seconded and carried.)
MR. KOSANDA: At this time I would move that we adopt the
report, the entire report of the Committee on Interprofessional
Co-operation.
(Motion seconded and carried.)
MR. KOSANDA: And the third, Mr. President, I move that
the Executive Secretary, Lynn Grimson, have mimeographed
copies of this Code and that they be sent to all the members of
the State Bar Association, and that coupled with that, he also
mimeograph that portion of it which includes the recommendations of the two committees. The recommendations indicate how
this should be dono with the state associations and how the conflicts should be handled, etc. The idea of this is that later it was
Mr. Grimson's thought when it is finally adopted the Code actually be printed and distributed, but at this time it should be
mimeographed for distribution between the attorneys, and I move
that the Executive Secretary be instructed to mimeograph the
Code, together with the recommendations of the two associations.
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PRESIDENT HJELLUM: You have heard the motion.
I am going to make this comment, and that is to those of you
who don't do income tax work, this may not be too important. But
it could be very important to those engaged in income tax in the
future, and it draws up the different responsibilities of the two organizations and will have them a Code on which to determine any
disputes that might happen to come up in the future.
(Motion seconded and carried.)
PRESIDENT HJELLUM: Frank has another matter which we
were discussing last evening and I asked him to bring it to. your
attention so that the members of the Bar would be apprised of
the anticipated problem.
In that connection I should add that Frank is the Assistant
Attorney General and it has been his duty to defend a great many
of these unsatisfied judgment fund suits and he mentioned to me
last evening that the last three have been won so apparently there
hasn't been any great raid on that fund.
Frank, present your problem.
MR. KOSANDA: Gentlemen, roughly, the problem is this, and
we have discussed it some, in my travels throughout the State I
have noted some opposition, in the main from laymen, and some
of these people are prominent, some are State Senators, to this
Unsatisfied Judgment Fund.
I think it is mainly a problem of education as far as they are
concerned, and, incidentally, I am not concerned about perpetuating myself, there is a lot of work in that office and there will
always be something for me to do; the argument usually made
against the Fund is that you are paying for somebody else's in-

surance. Now the proposition is if you are paying for anybody's
insurance it would be your own because if you were personally injured in one of these accidents and were unable to collect from a
person who is indigent and financially irresponsible, it would be
your own loss and so you are paying for your own insurance.
Now, the proposition is, I think, if it is explained to these people,
that it has done a lot of good in many hardship cases; there have
been occasions where widows have been paid, and where families
have been helped through difficult periods, and there have been
difficult times for some of them; and the money they had received
in the main has been compensation, there haven't been any hogwild verdicts in recent years. Out of the last five that I have tried,
we have won four, which is good; and before that I am not too
sure .Vhat cases were tried and in what sequence.
My thought on it is roughly this: The suggestion was made that
we perhaps make a resolution. The Resolutions Committee deemed it wise not to make a resolution. My thought has been this:
Rather than have a large committee approach the Legislature, if
there is an effort made to do away with this thing, perhaps the
lawyers could contact their representatives and senators in the
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various districts, and urge a re-passage of this, coupled perhaps
with how the law actually worked, indicating otherwise the people,
including the person himself, could not recover anything for the
personal injuries. You all know that the law pays only for the
personal injuries, and not property damage. In talking to most of
the attorneys, the Bar Association in the main would favor keeping this legislation.
There has been some talk about compulsory liability insurance,
and it strikes me even if this were adopted you would want to keep
this Fund to cover the situation where people in spite of the law
would still be uninsured. There are some of these people that
get in automobiles, drive them and have accidents.
I just wanted to bring it before the group so that you would be
aware of it and if you wanted to do something you would be in
a position to do so. That is roughly my position. I have heard
some opposition and some of it has been from important and influential people. We might have to do something again on the
Unsatisfied Judgment Fund.
Thank you very much, Mr. President.
MR. MILTON K. HIGGINS: I don't know anything about
what may have given rise to criticism recently. I haven't seen one
of these cases tried, so I don't know anything about that. I certainly do hope that the policy will not be adopted as is my opinion
has been adopted so far as the Bonding Fund of the State is concerned, that those claims are uniformly rejected, and the parties
claiming under them almost uniformly are required to go into
court and litigate. I don't think that should be done if the case
is sufficiently meritorious and justifies an outfit in private business
to settle. I think the State should do the same thing, and not adopt
the position that these must always be litigated.
I do not know what the policy is on the Unsatisfied judgment
Fund, but I wanted to point that out.
Further, I would like to say this. In my opinion, that is one of
the finest statutes that has ever been adopted by the State of North
Dakota during the 35 years I have been in practice. I think one
of the saddest things any lawyer has to do is to tell a widow, or
some other heirs, that they have a perfectly good claim as far as
the merits are concerned, in the case of an accidental death, but
because of the financial irresponsibility of the party responsible
there is no redress for them. That is a task I have had, and I am
sure some of you have had, and most men in the active practice
for any considerable period of time have had. This is certainly a
wonderful thing along that line.
In addition to that, I do happen to know that a number of other
states have followed North Dakota's lead. Our original statute, I
believe, was taken from one of the Canadian Provinces. Since that
time four or five other states have adopted similar statutes. A
friend of mine who happens to be a member of the Montana Senate, attempted to get such a statute passed in Montana but it was
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defeated there because the insurance companies came in and declared they were, providing a similar type of insurance which could
be purchased. As we know a few years back it could not be purchased. My latest information on it was that some of the old line
companies, perhaps most of them, have now provided it. Any'of
us traveling abroad would like to have that protection. Most of
the companies are providing it and those who do not could be
pressured into providing it since others are doing so. It seems to
me it is a very valuable feature and I was told that they were
going to provide it with a $2.00 annual premium addition. They
hadn't had any experience in the matter until their statutes were
enacted and they got a little actuarial information from that standpoint.
I personally believe it is the responsibility of the Bar whenever
they have an opportunity to defend this statute that they defend it.
It has been a long time since I have profited from such a claim,
and if I never do again I will still feel that that is a very fine law
and will do anything I can to see that it stays on the books.
PRESIDENT HJELLUM: I strongly feel the same as Mr. Higgins does, and I concur in his remarks.
Has anybody got anything to say against it?
MR. SAEFKE: I don't care to speak against what they are
saying, but before Mr. Kosanda leaves the stage I would like
to clarify something for the benefit of this group. I am sure everyone of them is aware the Unsatisfied judgment Fund provides a
financial responsibility, and not the insurance. I think when we
misuse the word "insurance" it may become necessary to talk to
our legislators that we are inviting something we might not like in
later legislation.
PRESIDENT HJELLUM: Thank you, Fred.
If I understand the record at the present time, if you are for it
and if you believe in it, then it inight be well for, you to discuss
the matter with your legislators, undoubtedly some of whom are
friends of yours, and convey that impression to them so that when
they go -down there they will know something about it and won't
be misled by facts which are not too accurate.
Coming back again to the Professional Code Committee, Mr.
Kosanda, you mentioned something about engineers and architects. Are they the only two fields left with reference to the possible adoption of codes?
MR. KOSANDA: Mr. President, I would say they are the only
'two fields, that they are perhaps the two main professions we are
thinking of. I suppose you could adopt these codes to an extreme
down to the barbers and hair dressers.
PRESIDENT HJELLUM: You have answered my question,
but does the group here feel that we.should continue this committee? We have adopted now a professional code with the
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medics, and we have a professional code with the accountants, and
my question is should we continue the committee?
MR. JOHN LORD: Mr. President, I believe that further effort
along the lines of other professions requires the continuance of this
committee, and I believe also that the maintenance of relations
with the other professions that we have concluded codes with requires that we continue that committee so that there is a functioning committee for contact, and for that reason I believe it is important for us to at all times maintain a standing committee on
Professional Co-operation.
PRESIDENT HJELLUM: Thank you, John. By the way, I
agree with your comments as to a continuing committee with reference to co-operation, but do you believe they should do any
work with reference to any 'other professions?
MR. LORD: If the other professions are interested, yes.
PRESIDENT HJELLUM: Have we anything at stake with the
engineers, and the architects? Personally, I don't think so.
MR. LORD: I think we do. In particular, with public engineers who are prone to give a good deal of advice on contracts.
I have seen some drawn. I think in the field of county, state, and
city engineers there is a field of professional co-operation that
might be explored to the benefit of both professions.
PRESIDENT HJELLUM: The Committee has the benefit of
that expression. I have never run into it myself. I suppose it could
be happening.
MR. A. 0. GINNOW: I was thinking, how about our relations
with bankers, insurance agents, and insurance adjusters? Perhaps
that committee could look into that.
PRESIDENT HJELLUM: Did you have any hesitancy on that,
Frank, because they are not a profession?
MR. KOSANDA: That was the idea.
MR. J. 0. THORSON: There is a National Statement of Principles between the National Collectors and the A. C. A. which has
been in force 21 years, I believe, and it has been suggested that
we also adopt the State Principles along the same lines, and I did
meet with the State Collectors' Association in Minot last fall and
they though it was a good idea. That is as far as the thing has
gone to date. I did contact Mr. Kosanda about it and I haven't
talked to him recently.
PRESIDENT HJELLUM: Didn't you say the committee decided not to, your committee?
MR. THORSON: That was as far as the prosecuting any of the
offenders that belong to that group, they have to be taken care of
between their own group.
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PRESIDENT HJELLUM: What is the feeling of the group on
that? Do you think our committee should work on a professional
code with the Collectors Association?
MR. THORSON: I thought the National Code was very good;
it would make it a little more local in character. I would suggest
that the Code be adopted as far as the state is concerned, betveen
the two associations.
PRESIDENT HJELLUM: Do you want to make a recommendation that the Committee on Professional Co-operation explore
that?
MR. THORSON: That would be my suggestion.
PRESIDENT HJELLUM: is there a second to that?
(Motion seconded and carried.)
PRESIDENT HJELLUM: We are now coming to a very important annual event in the State Bar Association, and that is the
presentation of the 50-year Certificates. I will now turn this part
of the program over to George Soule, Chairman, of the 50-year
Award Committee.
I might also say that this presentation will be, taken by movies
for the television program, Focus, and also for appearance over
one of the television stations in Fargo.
MR. GEORGE A. SOULE: Mr. President, and members of the
North Dakota State Bar Association: With the assistance of J. H.
Newton, Secretary of our State Bar Board, and through correspondence with several members of our Bar, we have located twelve
living lawyers who were admitted to the practice of law in North
Dakota in 1908.
Their names and present addresses are shown on the attached
list.
Herbert N. Nilles will convey to these men our appreciation of
the contribution they have made to our State and Nation. We will
then present each of them here present a framed Certificate, containing his name and date of admission to, the Bar of North Dakota.
We hope they will each take these Certificates home with them,
hang them on the wall of their office or home, so they will always
be reminded of the high regard and appreciation we have for
them.
Respectfully,
Arthur W. Cupler
Roy A. Ployhar
George A. Soule.
I will now read the names of the 12 men who were admitted
in 1908, and any of them here present we would like to have them
come forward.
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50-YEAR LAWYERS - 1958
Year of
.Admission
12/5/08
6/6/08
,6/6/08
6/6/08
10/20/08
6/6/08
9/15/08
6/6/08
6/6/08
6/6/08
10/22/08

Name
13urfening, Peter J.,
Burke, Thomas H.,

Address
P. 0. Box 815, Reno, Nevada
Billings State Bk. Building,
Billings, Montana
4114 Hilldale Road,
Cameron, John Steward,
San Diego 16, California
Campbell, Paul,
Room 2-A, Jacobson Block
Minot, North Dakota
Hanson, A. P.,
Litchville, North Dakota
Stanton, Noth Dakota
Hyland, Thorstein,
Langer, William,
c/o United States Senate,
Washington, D. C.
8510 Freemont Avenue,
Leonad, F. A.,
Seattle 3, Washington
Mourn, Erick,
Wolf Point, Montana
Pfeffer, John G.,
P. 0. Box 525, Fargo,
North Dakota
Smith, Wesley L., - 244 Ocean View Avenue,
Santa Cruz, California

MR. SOULE: I will now introduce Mr. Herbert G. Nilles to
present the thinking of our association.
MR. HERBERT G. NILLES: Mr. President, Mr. Chairman, and
Members of the Association: It gives me a great deal of pleasure
to express the regard of this Association for these gentlemen who
are being honored here today. They have labored long and hard,
for 50 years, in the vineyard of the law. We respect all of them.
'One thing that probably may not be in the minds of some of you,
-particularly with those who live out of the State, and that is under
-our system in North Dakota, you are admitted for life irrespective of the fact you may remove from the jurisdiction. One reason why there are no more present than are here is that a number
,of these gentlemen live at far distances, among them Mr. Burfening, in Reno, Nevada; Seyiator Langer, in Washington; Mr.
Leonard in Seattle; Mr. Moum, Wolf Point, Montana, and several
from Fargo whose state of health and other conditions prevented
them from being here. However, we have a good representation.
We are proud of theso men. We think they have been a great
credit to our profession and to our state. And I can assure those
from out of the state, particularly Mr. Park, whom I have met before, that when he gets tired of Montana, he can come back across
the line and start practicing all over again in North Dakota, but
it will cost him $15 a year, I believe, in order to qualify.
In any event, thanks to you who have come; the honor is ours,
and I am going to ask one of our senior members of the Bar to
make the actual presentation of the certificates to those who are
here.
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MR. CUPLER: Mr. Thomas H. Burke, I have known you for
many, many years, and you have been born and raised in the
town where my firm was organized. On behalf of the State Bar
Association of North Dakota, I have the honor to present you with
this Certificate of 50-year Membership in our Association. May
God bless you, and may you live long and prosperous.
(The presentation was made.)
MR. THOMAS H. BURKE: Thank you.
MR. CUPLER: Mr. Paul Campbell, I have known you for many,
many years too. We have been on opposite sides of the fence
many, many times, and once in a while we were on the same side.
On behalf of the State Bar Association of North Dakota I have
the honor to present you with this Certificate of 50-yeai Membership in our Association. May God bless you and may you live long
and prosperous.
(The presentation was made.)
MR. CAMPBELL:

Thank you.

HON. BURTNESS: One of the names that was listed and announced was J. S. Cameron; he lives in San Diego, California; he
has suffered. strokes recently, but he came back to North Dakota
for the Commencement Exercises a few months ago. He is a
brother of Scott Cameron who died a few years ago, and for many
years a very leading practitioner in this State.
PRESIDENT HJELLUM:

Thank you very much, Judge Burt-

ness.

That concludes our ceremonies, and again I bid our guests goodwill and Godspeed to your homes, but don't forget to come back
to North Dakota.
While Mr. Nilles is up here we will have the auditing committee's report.
MR. HERBERT NILLES: Mr. President, and Members of the
Association: Mr. Keohane, Mr. Bloedau, and myself were appointed as the Auditing Committee, and we are ready to report. Mr.
Keohane has not been here so didn't participate on this committee.
We have not made an extensive examination of all the bills,
vouchers, and checks. That, of course, would take many, many
hours and days. However, we have available to us the balance
sheet and statements of receipts and disbursements prepared by
accountants of ability, and we have checked it over and made
comparisons with other years, and I will just tell you in substance,
in a few words, just what the financial condition is as reflected by
the accountants' report. In money we have $15,804.96. In property, furniture and fixtures, etc., we have, after depreciation, $1,600.
Our liabilities, which are accrued and we can pay them at any
time, $172.50.
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This is all as of the close of business on June 20, 1958, and covers
a one-year period. That is what we have.
The management apparently is worried about what to do with
the money. A suggestion has been made that they put some of it
out on interest. We will leave that to them, unless somebody else
wants to tellthem otherwise.
I don't know that it is necessary to go any further in detail except to say that we have checked over the items of expense, everything is within the budget as fixed by the Executive Committee,
there is a few dollars over here and there, small amounts, but many
of the budgeted items were not expended at all, so that while we
had an expected expenditure of $32,000, they spent only $23,900 I have rounded out the figures - so that evidently economy must
have been the watchword with the people who handle our money,
and I want to congratulate them, the Executive Committee, and
the officers, for the very splendid financial showing which is disclosed by this report.
We find everything regular and your committee moves the adoption or the approval of the report.
PRESIDENT HJELLUM: Is there a second to that motion?
(Motion seconded and carried.)
Thank you very much, Mr. Nilles.
Judge H. E. Rittgers, of Jamestown, on behalf of the Juvenile
Problems committee, has asked that the reading of its report be
dispensed with and that it be received and filed and that it be
read at the leisure of the members of the Bar when they get the
report of the Annual Meeting.
Judge Rittgers, are you here?
JUDGE H. E. RITTGERS:
and printed.

I move that the Report be filed

PRESIDENT HJELLUM: Is there a second to that motion?
(Motion seconded and carried.)
PRESIDENT HJELLUM: May I say one thing. I read this
several months ago, when the first two pages had been prepared;
it has some good reading and is one of the things you should be
sure to read when you get your report of the Annual Meeting.
JUVENILE PROBLEMS COMMITTEE REPORT
The Executive Committee of the Judicial Council of N. D. has
requested me to submit to the Council a statement concerning the
juvenile jurisdiction of the District Courts, to be used as the basis
for the question whether these courts are accomplishing their purposes under the law, and what changes, if any, should be recommended to the State Legislature.
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It is the opinion of the writer that our courts are almost wholly
failing in carrying out the fundamental purposes of the law, and
that the reasons for such failure are due to the lack of several
facilities which experience has shown are essential to any practical success in the administration of such law. I assume that we
should start with the basic theory that under the law it is the
duty of the Court to determine
"WHAT IS BEST FOR THE CHILD"
and I believe that every Judge in the State is eager to follow the
spirit and the philosophy of the law relating to the protection of
children and the curbing of juvenile delinquency. Any failure to
make the most of these principles of law has been due mostly to
the lack of facilities for doing the work.
When a child is brought before the Court the first very important
process is to furnish the Court with a social study of the child, the
use of which is to guide the Court in its disposition of the child.
A social study inquires into the child's social, emotional, mental,
and physical development, and his relationship to his environment, including his home, his school, his church, and various positive and negative community influences. The social study should
go far beyond merely securing a mass of facts concerning the child
and his family. Most important is the evaluation and interpretation of these facts in relation to the situation that faces the child
and his family. Essentially, such a report should have a diagnostic tone by trying to answer such questions as: (1) What is the
matter here? (2) What has been done or is being done about it?
and (3) What should be done about the problem in the! light of
existing resources?
In many cases such report should be accompanied by a clinical
report made with the assistance of a skilled psychologist. I do
not mean necessarily a psychiatrist. In some cases there should
be a report made by some member of the medical profession.
Frequently, before a disposition of the child can be made, it may
be necessary to detain the child for clinical tests and observation.
If the information available under any such procedures is necessary for a proper disposition and is not produced, there is a failure
of proof and the Court has no proper basis for any final decision.
Such care in securing sufficient competent evidence is all too often
lacking due to lack of facilities, and the only safe thing for the
Court to do is to suspend judgment until such information is available or dismiss the case. He should not act without knowing the
facts any more than he should so act in any court case, civil or
criminal. This illustrates one great lack in the facilities of our
juvenile courts.
After obtaining all the necessary facts the Court decides the
case and orders
(1) Dismissal of the case,
(2) Probation at home, or
(3) Placement either in the State Training School, or in a
foster home.
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If the child is returned to its home (see Option 2) where he
acquired his ailments, and if probation is needed, such follow-up
probation work with the child and his family is necessary. With
one juvenile commissioner available, it is easy to see that proper
probation supervision is practically impossible. The same thing is
true if the child is placed in a foster home where, also, careful
follow-up probation work is absolutely necessary. It may be added
here that in this State we have no subsidized boarding homes "of
superior character or otherwise."
Upon. option (3), except where the evidence is unusually strong,
the Court should not commit without the aid of a good clinical
examination made with the assistance of a trained psychologist.
No such psychologist is available to this Court. The only one
active in this work in North Dakota known to this writer is the
one. psychologist in the State Training School at Mandan. In
this State the Courts have no means of obtaining such assistance.
If the Court decides the child should be placed on probation in
a good foster home, he must face the fact that we are able to find
far too few suitable foster homes, and the fact that no such publicsupported homes exist, and the further fact that parole supervision,
which the Court is able to provide, is utterly insufficient. Sufficient
foster homes for these children who should be taken from their
homes, and who should not be sent to the Training School, are
simply not available. We use what few we can find which are
reasonably acceptable places. We need a great many more, and
not having them we can only return the children to their homes,
where they caught their disease, and where little if any parole
work can be furnished.
It is obvious that this court needs some form of specialized detention of children for use prior to the trial for the purposes explained above, which must be provided under some form of statesubsidized boarding care. The evidence seems clear that detention cannot be solved on a local or county basis.
One of the most important and active agencies in this line of
work in the United States is the "National Probation and Parole
Association" which recommends that the very minimum aids to
the Court are:
"1. A sufficient number of professionally trained probation
workers, both men and women.
for physical and mental examinations of prob2. Facilities
lem children.
3. A well-trained detention home or selected boarding homes
for temporary care of children.
4. An efficient record and statistical system with adequate
clerical help.
5. Co-operation with other agencies, with community support
through interpretation to the public.
Without resources for diagnosis and treatment, the best
Judge is nearly helpless."
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I trust that this modest and brief summary concerning the needs
of aids to and facilities of our juvenile court system will give you
some understanding of the present condition of things. The many
excellent professional studies which have been made concerning
various phases of juvenile delinquency and the many excellent
books and periodicals which are available, must be given considerable study before any person can claim to have any worth-while
understanding of the problems involved.
It seems to me that these problems are so serious and vital to
our society and nation that the scope of our effort in North Dakota to lessen the trouble should be greatly stepped up, or we
should confess to our inability to meet one of the most vital needs
of our times.
At the request of the Executive Committee of the Judicial Council I recently presented to it my views on. the needs of the Juvenile Court in a short article. Then Judge Grimson requested that
at this meeting I amplify the previous discussion. In the time
allowed it is utterly impossible to do more than to re-emphasize
the weakness and enefficiency of our present system. The problem
includes the whole subject of social science, or sociology, in all
its aspects.
There is no short answer to any juvenile delinquency problem
and no sure-fire methods of handling and treating delinquents
that can be relied upon. The Supreme Court of New Hampshire,
in one decision, stated:
"We think it sufficiently plain that the Juvenile. Court Act is
designed to permit the exercise of the powers of the state as
parents patriae for the purpose of rehabilitating minor children,
and not of punishing them for the commission of a crime. It is
generally held that the purpose of such statute is not penal but
protective. It is not that the child shall be punished for breach
of a law or regulation, but that he shall have a better chance to
become a better citizen."
The thesis or proposition of this quotation is that the child be
rehabilitated! What kind and how much effort is to be applied,
and what are the necessary facilities for doing the job? Perhaps in
our state also the question should be considered as to how much of
a rehabilitation we are to aim at or to consider as the maximum.
Should we be satisfied with our present weak efforts? If not,
should we try to enlarge the scope of the work slightly, or a little
or much?
It must be admitted that the reformers in the days of the Juvenile Court Movement may in their zeal have gone too far because
they knew so little. It was soon discovered that mere separation
of children from adult offenders did not solve the problem. There
has been considerable experience since the first Juvenile Court
Act was adopted in Illinois in 1899 to demonstrate that, given the
proper tools to work with, the vast majority of children comin
under the jurisdiction of the Juvenile Court will respond to treatment and grow up into good and useful citizens. But how can

NORTH DAKOTA LAW REVIEW

[VOL. 34

a Judge of this Court supply the answers to these questions with
what amounts to a comparatively fleeting glance at the child? The
Court requires the assistance of specialized services and the proper
facilities before he is able to pronounce judgment or do anything
for the child. The effectiveness of any court in its rehabilitation
work is measured by the adequacy and performance of its probation department. Legislation creating the Court carries with it
the obligation to make available to the court the facilities necessary to perform its functions. Those adequate facilities are not
available to our courts. It is a shortsighted policy on the part of
the State to deny the Court adequate probation personnel and the
other necessary special facilities such as adequate detention, centers, proper diagnostic facilities, and proper correctional institutions. Without such aids the Courts cannot legally retain jurisdiction over the child nor commit it to any other control; and without them there is no means of discovering the reasons why the
children got into their difficulties, or of teaching them to understand what their attitudes and actions must be upon their release
from custody.
The reformers brought about the adoption of the Juvenile Court
in 1899. They went too far in thinking that by separating children
from adult offenders the children could be reformed. 58 years'
experience has proven that very much more attention and work is
required. Errant and delinquent children need the aid of skilled
personnel and group therapy to help them discover for themselves
the reason why they got into difficulty and of their own responsibility upon their release. There must be a proper diagnosis of the
child's ailments before committed to any form of restraint. Such
examination frequently requires the aid of competent specialists,
one from medicine, or psychiatry, or psychology, or all of them together. When the underlying causes are not understood and are
not attacked, and are not removed, no good can be accomplished.
Under our present system in North Dakota our problem children
are not receiving the attention they are entitled to under this law
and their needs are to a considerable extent ignored. The Juvenile Court Question today is surrounded by such issues as, the
methods by which courts take jurisdiction, the quality of the personnel serving the courts, and the adequacy of available treatment
sources controlled by the Court or by other agencies. Certainly,
the issue of whether the courts have available a variety of disposition resources, geared to the needs of the children, or whether
they must make a dismal choice between drab institutions and inadequate probation supervision in unfavorable circumstances is a
crucial matter to the children involved.
These remarks only supplement those made in my report to the
Executive Committee mentioned at the beginning of these remarks.
To go further, and buttress these assertions with convincing proof,
requires an immense amount of work and the study of the very
numerous excellent books and articles written and the studies made
by those capable men and women who, have devoted their lives to
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this work. I merely recommend that this Council and the State
Bar Association ought to give this subject the consideration it plainly deserves, and promote such revision of our present program as
they deem necessary. Dated June 25, 1958.
(Signed, H. E. Rittgers.)
(The above is adopted as the Report of the Committee on
Juvenile Problems.)
Mark H. Amundson, Chairman
Albert Lundberg
H. E. Rittgers.
PRESIDENT HJELLUM: We will now have the election of
officers, and I now declare the meeting open for nominations for
President.
MR. EVERETT PALMER: As the representative of the Williams County Bar Association, and I believe the representative of
the Williams County lawyers of the Fifth Judicial District, collectively and individually, it is quite an honor to be able to present to
you this morning a man that we would like to have for our President for the ensuing term.
Now , you know whom I am going to nominate as he is our present Vice-President. Arley is one of the lawyers throughout North
Dakota who is perhaps as well known as any individual lawyer in
North Dakota. I would like to say to you that he is one of the distinguished members of the Williams County and the Fifth Judicial
Bars, as well as, it is fair to say, of the State of North Dakota; that
he has been the President of the Northwestern Bar, and has served
on the Executive Committee of our State Bar in that capacity. He
has worked diligently on certain committees of our State Bar Association, and has earned, I believe, the Office of President of our
State Bar Association. He is a member of the firm of Bjella, Jestrab and Neff; I know he is going to get the full co-operation of
his office.
With that I would like to place in nomination the name of Arley
R. Bjella for our next President of this State Bar Association.
MR. FEIDLER: I would like to move that the nominations be
closed and a unanimous ballot be cast for Mr. Bjella.
PRESIDENT HJELLUM: Are there any further nominations?
If not, Mr. Feidler has made a motion that the nominations be
closed and a unanimous ballot be cast for Mr. Arley Bjella as President of the Association. Is there a second?
(Motion seconded and carried.)
PRESIDENT HJELLUM: Now the nominations are open for
the office of Vice-President.
MR. A. J. PEDERSON: I am here to place in nomination the
name of Roy Ilvedson, of Minot, North Dakota.
PRESIDENT HJELLUM: Thank you, Mr. Pederson Any further nominations?
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MR. RUEMMELE: I come before you this morning for the
purpose of placing in nomination for the office of Vice-Presidency of the State Bar Association a very prominent member of
the Bar of the County of Grand Forks, Tommy Degnan.
PRESIDENT HJELLUM: Thank you Bud. Are there any further nominations?
MR. MILTON K. HIGGINS: Mr. Chairman, I would like to
second the nomination of Roy Ilvedson, of Minot.
PRESIDENT HJELLUM: 'Any further seconds or nominations?
MR. MART VOGEL: Mr. President, I rise to second the nomination of Tom Degnan.
PRESIDENT HJELLUM: Thank you.
MR. JOHN E. WILLIAMS: Mr. President, I rise for the purpose of seconding the nomination of Roy Ilvedson.
MR. JOHN LORD: I move that the nominations be closed.
PRESIDENT HJELLUM: Thank you, Governor. Is there a
second to that motion?
(Motion seconded and carried.)
We will go ahead with the nominations for Secretary-Treasurer.
MR. HERBERT MESCHKE: It is my pleasure to nominate
Tom Secrest for Secretary-Treasurer of the State Bar Association.
PRESIDENT HJELLUM: Any further nominations?
MR. NILLES: I do not have any nomination, but 1 want to
second the nomination of Tom Secrest as Secretary.
MR. PEDERSON: I move that the nominations be closed and
that the Secretary be instructed to cast a unanimous ballot for Tom
Secrest for Secretary-Treasurer.
PRESIDENT HJELLUM: Before I put that motion to a vote,
Mr. Pearson, may I make the comment that you made to the Executive Committee the other day?
MR. PEARSON: It is perfectly all right with me.
PRESIDENT HJELLUM: The gentleman who just stood up is
Elver Pearson, our present Secretary-Treasurer, and he told the
Executive Committee the other day that in the event some one
else's name was advanced for this position that he did not care
to be considered for the position, and I make that statement so
that you will know that.
Is there a second to Mr. Pederson's motion?
(Motion seconded and carried.)
The next matter on the agenda is that of electing a Delegate to
the House of Delegates of the American Bar Association.
For the benefit of those who were not present yesterday, I mentioned that Vernon Johnson, the present Delegate, had indicated to
me that he felt that this honor should be passed around, that he
had really enjoyed the position very much, felt there was a great
deal to be gained from it by the person who is elected thereto, and
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he wanted me to express his appreciation to the Bar for the privilege of having served two years in that capacity.
Now, the nominations are open.
FRANK JESTRAB: Mr. President, Members of the Association,
I nominate for the Office of State Bar Association of North Dakota Delegate to the House of Delegates of the American Bar Association Floyd Sperry, of Golden Valley.
MR. MCINTEE: Members of this Association, I come before
you to second the nomination of Floyd Sperry.
PRESIDENT HJELLUM: Thank you, Joe.
MR. TENNESON:
of Floyd Sperry.

I am very happy to second the nomination

MR. FEIDLER: I move that the nominations be closed and a
unanimous ballot be cast for Mr. Sperry.
PRESIDENT HJELLUM:
nor:

Before I put ihat motion, Mr. Tray-

MR. MACK TRAYNOR:
Mr. Sperry.

I want to second the nomination of

MR. H. B. NELSON: I too second the nomination of Floyd
Sperry.
(Motion seconded and carried.)
PRESIDENT HJELLUM: I should have mentioned that this
office doesn't take effect- this newly elected Delegate, his office
does not take effect until the close of the coming American Bar
Association Annual Meeting. In other words, Mr. Johnson attends
the coming meeting in Los Angeles as the present Delegate, and
following that meeting Mr. Sperry's term of office commences.
The report of the tellers is that Roy Ilvedson is the newly elected
Vice-President of the State Bar Association.
MR. DEGNAN: Mr. President, I would like to congratulate
Roy, and I would also like to congratulate the members of this
Association for having made such a wise choice for their next VicePresident. You know, Roy and I were good friends before this
started, and in the last day or two I think we have become much
better friends. Thanks to my own County Delegation for having
placed my name in nomination, and to all of you for having received me so nicely, and I would like to move that this be made
unanimous.
PRESIDENT HJELLUM: You have heard the motion. Is there
a second?
(Motion seconded and carried.)
MR. FRANK JESTRAB: I want to speak briefly on the matter
of this Association. It is my opinion that this Bar Association is
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the best Bar Association in the United States. I belonged to five
different State Bar Associations, and I have attended the meetings of a number of others - and you would think I was taking a
course of comparative bar associations. I think that the record of
this Organization over the years has proved conclusively that this
is a great bar association; it is the best Bar Association in the
United States.
However, like everything else, it is possible that sometimes we
might get a little stagnant. There are a number of things that I
suggest to you should be reviewed. I think we should review our
By-laws and our Constitution periodically. And I am going to
mention three things I think ought to be given some attention:
The first one is the question of 29 committees. There are, I
think, 4 or 5 standing committees, but 29 committees. Some of
them may not have very much to do, and possibly it would be
advisable to review those committees with the idea of perhaps
broadening the jurisdiction of some and eliminating others. For
example, this year I was on the Rules of Civil Procedure Committee. There was nothing for us to do. We haven't done anything.
We have no report. So, with the idea of perhaps reviewing the
committee set-up this suggestion is made.
The next question is the question of a continuing bureau or committee on legal economics. You will hear a lot about that this
afternoon from one of the outstanding authorities in the field; the
American Bar Association has organized this committee on legal
economics and we in this Association should have a standing committee composed of the very strongest people possible to work
with this committee and help them achieve their objective of
doubling the income of the American Lawyer in the next five
years. It is a mistake for us to have a committee occasionally
work on a fee schedule, another committee under the very wonderful leadership of my friend Nonnan Tenneson working on the
Desk Manual, another committee perhaps working on some other
aspect of the economics of the law business. All of that should
be under a single very powerful, strong, hard-working, continuing
committee on legal economics, to work with the American Bar Association. Now that is the next thing that I am thinking about
when I am going to make a resolution in a minute.
The next thing I will mention may be controversial, but the only
people I want to have argue with me will be those who will be
here at 12:00 o'clock tomorrow, and those who were here at 9:30
yesterday morning. I think it is unfortunate that our Bar Meetings begin rather weakly, and then instead of ending, they die
out. The reason is, three days is too long. In Montana, their Bar
Association wouldn't hold a candle to this one, the Bar Association
over there is not in our league at all, but after some years of
three-day, meetings, they have a two-day meeting. EVerybody
comes the day before, they take in the opening session, and they
stay there until the gavel falls on the last day. That makes for a
much better situation. You all know that some of the most im-
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portant questions that come before this Bar Association are decided
by 15 to 20, or 30 people who happen to be around at 11:00 o'clock
on Saturday morning, and that is a mistake. I think we ought to
empower somebody, or the Executive Committee, to investigate
the possibility of a two-day meeting. I am not saying it would be
better, but I think at least we could try it and see how it works.
I would move the Association, Mr. President, that the President
be authorized to appoint; subject to the approval of the Executive
Committee, a Constitutional and By-Laws Revision Committee to
study the matters that I have suggested and referred to, and any
other matters that they may think proper, and be prepared to report to this Association at its next Annual Meeting in 1959.
PRESIDENT HJELLUM: You have heard the motion. Is there
a second?
MR. SHERMAN: I would like to know whether there is any
place where the present Constitution fnd By-Laws are available to
the members of the Bar?
MR. CRIMSON: It was printed in the Law Review last year in
the October issue.
JUDGE BURTNESS: Is the three-day convention piovided by
the Constitution and By-Laws, or is that entirely up to the Executive Committee? Haven't they the power to make a two-day convention next year?
MR. JESTRAB: It has to be amended by a majority vote of the
membership of this Association.
PRESIDENT HJELLUM: No, it does not. Apparently, that
could be done by the Executive Committee.
MR. JESTRAB: I would like to have a resolution from the
membership, and then the Executive Committee can work with
the President, and the Committee, then come up with whatever
they think might be desirable.
PRESIDENT HJELLUM: As I understand it, you would like
to have this committee consider that problem even though it is not
involved in the Constitution itself, is that right?
MR. JESTRAB: Yes.
PRESIDENT HJELLUM: You have heard the motion for the
adoption of the resolution. Any further discussion?
(Motion seconded and carried.)
Russell Mather of the Burleigh County Bar Association has a
matter that he would like to present to this group..
MR. RUSSELL MATHER: Mr. President, Members of the
North Dakota Bar Association, for some time in the Burleigh
County Bar Association considerable comment has been given rela-
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tive to the function of the State Association in line with the growth
and diversity of function of the Bar Association at the present time.
There has been a consensus of opinion in our local Association
that consideration be given to a full-time Executive Director on
behalf of the State Association. This opinion was passed by a
resolution in the month of May by the local Association and sent
to various members of other associations located throughout the
State for ther opinions, pro or con, on the matter. To date we
have had some responses and it was believed that this matter
should be put on the floor at this convention for discussion among
the group at this time or some future time. We realize, of course,
that there are many problems relative to the appointment of this
full-time Executive Director who will work in coordination with
all of the committees, and we do not propose that the matter be
adopted or dropped at this time. We would like an expression
from he group and the comments relative to it to determine
whether or not we should proceed or table it.
PRESIDENT HJELLUM: You have heard the proposal. What
is your expression? He would like to have an expression from this
group.
MR. MCINTEE:
least one year.

I would propose that we table the idea for at

PRESIDENT JIJELLUM:
at least one year.

There is a motion that we table it for

MR. TENNESON: I make a substitute motion that the matter
be referred to the Executive Committee to report back to the
next meeting.
PRESIDENT HJELLUM:
MR. TENNESON:
MR. MCINTEE:

The next Annual Meeting? -

Yes.
I will withdraw the motion.

PRESIDENT HJELLUM:
man?

Will you make a new motion, Nor-

MR. TENNESON: I will move that the matter be referred to
the Executive Committee to report back at the next Annual Meeting.
(Motion seconded and carried.)
PRESIDENT HJELLUM:
this afternoon.

We will recess until 1:30 o'clock

AFTERNOON SESSION, FRIDAY, JUNE 27, 1958
1:30 P. M.
PRESIDENT 1JELLUM:
Order.

The Convention will now come to

19581

BENCH AND BAR

Now I will ask Mr. A. J. Pederson, Chairman of the Tax Laws
Committee, to come forward.
MR. PEDERSON: 'I'would like to have the members of the
Committee who are present join m4 up here. Mr Birdzell, Mr.
Holand, Mr. MeLellan, Mr. Jacques, and Mr. Hagen of the Income
Tax Office; John Adams, Mr. Kirby, Mr. Mclirath.
This subject of federalization of the North Dakota Income Tax
Law is a big one and we,hope to clear up some of the problems
with reference to it.
First of all, I probably ought to tell you exactly what we mean
by that. Every once in a while I find a lawyer who doesn't do income tax returns at all, he doesn't even do his own. I don't know
how they do it. I envy them. I have to prepare income taxes in
order to, get along; I couldn't make it, without it. Those of you
who don't make income tax returns are not probably too interested
in this program. If you will give your interest and support to our
project we will appreciate it, even though you don't do federal tax
returns.
It means the making of the State Income Tax Re turns similar to
the federal income tax return. In other words, if we federalize, it
won't be necessary for a lawyer, or for any individual who makes
his own return, to learn two sets of laws, one for the State of North
Dakota, and one for the Federal, as it is now.
By federalization we mean the passage of a law which would
enable a taxpayer to report, the tax given in his federal return in
a very simple form and that would be the return. You wouldn't
have to include a depreciation schedule; you wouldn't have to include a Schedule D, a long term capital gains and losses; you
would simply take the facts from the federal income tax return,
mark them down on your state return, and your job would be
done.
Now, I am familiar with the forms used by the State of Iowa,
and by the State of Montana. Those are two states who have
federalized their income tax laws; there may be other states, 1
don't know, but there are at -least those two. In the last years I
have been called upon to make quite a number of income tax returns for people who had income in Montana, oil well drillers who
came in our county to dig oil wells after working in Montana.
The Montana Income Tax Return form looks like the federal
1040A; it is the same size; it is an I.B.M. Card. If you have made
your Federal Return properly, I don't see how you can make a
mistake on the Montana Return, and likewise on the Iowa Return.
It is not a card, it is a sheet printed on one side only, I believe,
and you are asked to give, first, your adjusted gross income as
reported to the U. S. Internal Revenue Service; then there is a
line for adjustments, which there must necessarily be for some,
owing to different treatment of carry-back or carry-forward of
long-term gains or losses, and also of net business gains or net
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business losses. They have different treatment in the federal from
the State. The treatment of breeding cattle has been different in
the State, and at times it has been radically different.
Now, the Tax Committee of the North Dakota Bar Association
has been interested in federalization for the past two year periods,
during which I have been Chairman of this Committee. We have
considered it both years. We had the benefit of Jack Miller's advice and experience at a meeting we held at Bismarck at the time
of the last Tax Institute. Mr. Miller is a Member of the Iowa Legislature and it was Mr. Miller who put through the law in Iowa
simplifying the Iowa income tax law. He pointed out many problems we hadn't realized existed, and we found some that he hadn't
told us about. It has been a tremendous job; I had the help of an
enthusiastic committee; Mr. Bob Birdzell drew the Act which we
have, but which is not in form foi presentation to this group but,
if we have the approval of the Bar Association, we hope to present it to the next Session of the Legislature.
Bob Birdzell patterned the North Dakota Law after the Iowa
Law. I suppose we could have taken the Montana Law, but we
were more familiar with the Iowa Law. We used the Iowa Law.
We are greatly indebted to Mr. Jacques of the Tax Commission's Office for his faithful attendance at meetings and help with
technical problems that have arisen.
Some people have asked me from time to time, why do you want
to change itF Why don't you leave it as it is? Well, of course, we
could still be satisfied with the horse and buggy if we wanted to,
we don't have to buy automobiles, we could still ride a buggy, it
is a free country; but I can't see any justification for the vast
amount of paper work that goes in -a state return unnecessarily. I
know you have to have a depreciation schedule in the federal return and you have to have a Schedule D; we expect to do that. We
-expect to have a rent schedule showing rent income and expenses
:and net rental income. We expect to list our contributions and our
medical expenses, and all that; but what has always bothered me
is why you have to do it again for the State. Under the present
law you have no choice but to do it. But it is possible, and Iowa
:and Montana have done this, it is possible to federalize the state
income tax law so that all you would need is a small card like the
-one used by the federal income tax department, 1040A, and in the
state of Iowa one sheet of paper printed on one side. I can't see
any reason why we shouldn't do it, and I .can see many reasons
why we should. Of course, we want the co-operation of the State
Tax Commissioner, and I want the co-operation of this body. Without it we will get nowhere because any legislation is difficult to
put over, whether it is good or bad, it is difficult, and I think the
only way this can be put over. in this next session of the legislature
is to get every lawyer-behind it. If every lawyer will push it, and
if each lawyer will talk to his legislators, and if those of you who
are in the Legislature will push it; I see no reason why it shouldn't
be accomplished.
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Nobody likes taxes, or any part of it. An interesting point that
is made in Kipplinger's Changing Times for June 1958, the following occurred. It is called "All Those Taxes." The "Chat with the
Editor" on Income Taxes puts into words my exact sentiments:
"Payment of the tax is much less painful than the calculation,"
and added to this is another set of figures and calculations for the
state income tax which could be simplified by simply paying 5/o,
10%, or 15.%, etc. of the federal tax. Why can't we do that? If
you make $10,000, you will have to make a tax return to the .Federal Government that will result in a certain amount of tax, and
if you make $10,000 and your neighbor makes $10,000, and you
pay $500 to the Federal Government, and you pay $20 to the
State Government, you don't need the duplication of all that effort
that went into the preparation of the federal return. It is absolutely unnecessary.
Some of the problems that will have to be ironed out by the
1 egislature, and I suppose by practitioners who prepare income
tax returns in the years to come, will be to find a way to take care
of those occasional cases where in a federal return you may have
incurred a business loss in the year .1958, let us say; under federal law you are required to carry that back and then carry it
forward, and under the state law I believe you can carry it forward only. Well, there would be a period of adjustment and you
might have a different set of figures for state and a different set
of figures for the federal. That could all be taken care of in Line
2 of the form which provides for adjustments between the federal and the state. And after three or four years of experience, if
we can straighten out the state income tax and make it like the
federal, there will be no difference- Those differences will be all
washed up in a matter of three years.
There are other differences, such as the taxation of U. S. Bonds
and Obligations, they are not taxed by the state government but
they are taxed by the federal government. You would have to show
an adjustment there. If you have $1,000 worth of tax exempt income in federal bond interest, for instance, you would have to pay
tax on that on the federal but not on the state. That is the way it
goes; there is a way to take care of that adjustment.
Now, if you have any questions, I will refer the questions to
my battery of experts.
VOICE: I Would like to know whether you are talking about
purely the mechanics of preparing the returns, or whether you are
talking about the substantive law itself. In other words, in federalizing, are you going to, use all the regulations of the federal
government in determining the state income tax?
MR. PEDERSON: That is what the Committee would like to do.'
We would like to adopt the federal law as it exists at a certain
moment which can be January 1, 1958, or July 1, 1958; the Code
-the
Legislature will adopt the Code as it existed at that time
and it will become the law of North Dakota, and the regulations
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which haive been promulgated, and the court decisions which have
come down regarding federal income tax law, would become the
law of North Dakota.
JUDGE BURTNESS: Do you contemplate the same exemptions
that the federal government has, etc.
MR. PEDERSON: That will have to be thrashed out by the
Legislature, but that is what this Committee would like to see.
We would like to preserve the split income, and we would like
to preserve the exemption for the blind, and for those over 65; and
we would like to have the same rules to determine how long a
child is a dependent and when he ceases to be a dependent. We
would like to have the rule the same so if your child is a dependent in the federal income tax return he will still be a dependent
in the State.
JUDGE BURTNESS: Do you contemplate the amount of dependency for a wife and child, etc.?
TMR. PEDERSON: We expect to leave that as it is with the
Federal, with the exception we may take the $1,500 exemption
for man and wife. But we will leave those fine points to the
Legislature. There is nothing inconsistent in having one set of
exemptions for the State of North Dakota, and another different
set of exemptions for the federal government. What we want to
get away from is all this duplication of paper work that goes into
the preparation of the depreciation schedule, Schedule D, rent
schedules, and that sort of thing, and we want to get away from
the confusion that many of us find in preparing income tax returns;
you do it one way for the state and another way for the federal.
It is very confusing even for those who have been at it for a, long
time, and for the layman who prepares his own it must be almost
impossible; I don't see how they do it. I have trouble enough:
making income tax returns when I spend hours and hours at it, and
some individuals who do their own they must be getting them
wrong; that is all there is to it. This would result in, I believe,
more accurate returns.
MR. CAMPBELL: Do I understand you to say that you prop:ose to adopt the rules and regulations of the Internal Revenue
Department as governing the State of North Dakota and not limit
it strictly to the laws of the Congress of the United States?
MR. PEDERSON: Our idea so far has been to adopt the Code
as of a certain date which will be definite, and the court decisions on income tax problems certainly can be adopted by the State
of North Dakota.
MR. CAMPBELL: I am thinking about the rules and regulations; they have the right to change them.
MR. PEDERSON: We can't adopt now forever the federal rules

19581

BENCH AND BAR

and regulations because, as you say, they do change. We will have
to have legislation probably every two years to bring our Act up
to date. Then, at that time, as is done in Iowa, and I presume is
done in Montana, the law will'be re-enacted by each session of the
legislature.
MR. CAMPBELL: May I inquire further. With reference to, a
party who has property or income-in the various states of the:
Union, you still would have to separate that as applicable to
North Dakota, would you not, even though you would have to
put the whole thing in the federal tax?
MR. PEDERSON: That is right. I don't think that poses too
serious a problem, Mr. Campbell. We have that problem now, of
course, and you will still have that problem for those individuals
who have property in more than one state.
I would like to have the support of the Bar Association in our
effort. We hope to have the bill in shape for introduction at this
next session of the Legislature, and if you won't help us we probably won't even start because it is no use; we have to. have your
support.

MR. HIGGINS: Mr. Pederson, I make income tax returns for
people who come from Montana, and I have used the Montana
forms since their inception, and I find it very handy and very
economical, as far as time is concerned, to use their forms. From
the experience of the past two or three years I can see no objection to federalizing. It seems to work out very well. There is
one correction I would like to make, and that is very minor, and
that is they also use a paper form in addition to the card which
you can use if you don't like the card and you want to make copies.
Our experience has been very profitable.
MR. PEDERSON: Thank you, Mr. Higgins.
more testimonials?

Do we have any

MR. GEORGE ULSETH: Last week I attended the convention
of the Certified Public Accountants of Minneapolis, and we had
a talk there by a tax expert from Iowa, and he explained how the
Iowa law is working as far as federalizing is concerned. He pointed out many of the problems that have arisen and many of the
problems they had in the past have been solved by the fact that
they adopted the law, and his view was adoption of the federalizing arrangements has been a good thing for the state of Iowa.,
MR. PEDERSON: Thank you, George.
I have in my files a letter from the Tax Commissioner of the
State of Montana wherein he states that they like the federalized
Montana laws, and problems have been few.
MR. DANER: Is it contemplated that you will introduce a bill
which will adopt by reference the Code of federal regulations?
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MR. PEDERSON: No. The bill will adopt by reference the U.
S. Internal Revenue Code as of a certain date.
MR. DANER: Article 64 of the Constitution would seem to
prohibit adopting by reference in that manner.
MR. PEDERSON: I have in mind what you mean, Mr. Daner.
The Committee has examined that and has concluded it is no
serious roadblock. We may be wrong and maybe that should be
gone into further, but the conclusion of the committee was that
Section 64 does not prohibit it.
MR. DANER: Aside from that legal question, which I personally think the Committee is in error, is it intended then that we
would blindly follow as the Congress adopts new changes in the
law and as the Internal Revenue Department adopts new regulations, that our State Legislature *and the Tax Commissioner's Office would from time to time adopt those same ones?
I MR. PEDERSON: That is the idea. There is nothing obligatory; we don't have to. We are still a sovereign State, and we can
follow the federal law as we choose.
MR. DANER: Is the Committee before this group now asking
us to adopt a resolution approving of the introduction of this
legislation? Is that it?
MR, PEDERSON: No, we are not asking for a resolution at
this time. The Committee Report which was presented on Thursday was adopted, and among the recommendations of that Committeee Report was that the federal income tax law be federalized,
as was the recommendation a year ago also, so the Bar Association
has officially gone on record as favoring federalization; but we
wanted something a little more personal than that. That is why
I was glad to see space provided on this program for this discussion because the points such as you have raised will be very valuable to this Committee. We will probably re-examine Section 64
and go into it a little more thoroughly.
MR. HOLAND: Mr. Jacques and Mr. Birdzell have done a
good deal of detailed work with regard to this proposed legislation, and I am wondering if, as a means of being helpful to the
members of the Bar who are here and who would like to have
a little more background information, if we might call upon either
one of them to give us some more information with respect to
their studies so that you have a better understanding of this before making your opinion on it.
MR. PEDERSON: That is a good idea. Let us have Mr. Birdzell and Mr. Jacques present the conclusions they have reached
in the drafting of the bill insofar as it has been drafted.
MR. ROBERT A. BIRDZELL: Mr. Chairman, and Members
of the Association: I don't know how many of you are such dili-
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gent tax practitioners that you have the text or at least the substance of the statutes in your minds. But I think perhaps I can
contribute best if I suggest to you the text in what I think is the
critical section of the proposed legislation. This is a tentative
draft and we have set up a tentative bill as an amendment to Section 57-3821 of the Revised Code.
The Section is titled "Net Income Defined; Computation." The
phrase "net income" means the adjusted gross income as computed
for federal income tax purposes under the U. S. Internal Revenue
Code of 1954, with adjustments as follows:
1. Subtract interest and dividends from federal securities.
2. Add interest and dividends from foreign securities and from
securities of state and other political subdivisions exempt from federal income tax under the U. S. Internal Revenue Code but not
exempt from taxation under the laws of North Dakota.
3. Where the adjusted gross income includes capital gains or
losses, or gains or losses from property other than capital assets,
and such gains or losses have been determined by using a basis
established prior to January 1, 1919, an adjustment may be made
under rules and regulations prescribed by the State Tax Commissioner to reflect the difference resulting from the use of a basis of
cost, or January 1, 1919 fair market value, less depreciation allowed
or allowable, whichever is higher.
And there are other provisions dealing with that adjustment
problem.
We have also an interesting item that is included in the present
Iowa law as amended in 1957, to dovetail with the provisions of
the federal code which permit an individual to, elect to be taxed
as a corporation under specified circumstances.
Now, the draft of this section, which is, as I say, our belief that
it is the section of the federalizing plan, is taken very closely from
the Iowa statute as it exists. We have checked the Iowa law
through the 1957 session of their Assembly, and it was refreshing
in a way to see that they made only the changes necessary to bring
them in line with the 1954 Federal Code as amended up to the
time of their State Legislative Session. There were substantially
no other changes thought necessary in the mind of the Iowa Legislature which'seems to me to support the statement that Mr. UIseth made that Iowa is well satisfied with the plan of operations.
They must believe they are making progress and solving some of
the difficulties involved in imposition and collection efficiency of
the income tax.
Do you want any discussion on this?
JUDGE BURTNESS: Will you illustrate how you propose to
handle the differences between the state taxation and federal taxation on dividends? Exempt dividends?
MR. BIRDZELL: I would like to refer that question to Mr.
Jacques, he is much more familiar with that than I am.
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MR. JACQUES: There again I think that would be a matter
of legislative policy on it. I am inclined to think thiat since those
dividends are now deductible that provision would be made in a,
chamge such as this to continue their deductibility, although I
don't know.
This incorporating by reference would still be subject, to these.
various deductions that Bob. mentioned, or rather adjustments, and
then in addition to that, provision is made for various deductions,
including these exemptions or deductions for medical expenses,
and that sort of thing, or in the case of some of the other states an
optional percentage deduction of 5% of the net income, or some
such thing as that.
JUDGE BURTNESS:
ments?

It would be in some of those adjust-

MR. JACQUES: It could very well be. The fact that the definition of adjusted gross income from the 1954 Internal Revenue
Code would not prevent these further adjustments from being
made, however. I think that would be a matter of legislative
policy.
I think it should be emphasized that, Bob read it, but for emphasis I think ;we can reread the opening statement from the
section that he is concerned with'as taken from the Iowa law. It
simply starts out this way:
"The term 'Net Income' means the adjusted gross income as
computed for federal income tax purposes under the Internal
Revenue Code of 1954, with the following adjustments."
You start out with that basic figure and then make such further
adjustments as you need.
As to this matter of incorporation by reference, whether that
can be done, certainly there are reservations as to whether or not
it can be. I think as a practical thing, the view is taken it takes
4 out of 5 Supreme Court judges to declare it unconstitutional,
but there is not complete unanimity of understanding as to what
that Section really prohibits.
MR. DANER: I would like to say that I recognize you can
adopt by reference procedural matters, but I wonder in that
blanket definition of "net income" you are taking an awful lot of
substantive law, and I seriously doubt if it could be constitutionally done. Whether somebody would take it to the courts and have
it knocked out, I don't know.
MR. JACQUES: Assuming for this purpose that it could be
done, then, of course, there would have to be a re-enactment of
this provision as often as the Legislature met to incorporate any
intervening changes made by Congress since the last session of our
Legislature so that it wouldn't attempt to adopt future changes
of the Federal Internal Revenue Code, it would have to be reenacted to adopt the intervening changes since the last enactment
of it.

1958]

BENCH AND BAR

* So far as the adoption of the federal regulations are concerned
I think that is the object of the whole bill. If the definition of adjusted gross income can be incorporated into our income tax law,
I think it is understood that we thereby incorporate the rules and
regulations promulgated under the Federal Internal Revenue Code.
Otherwise, you work at cross purposes from which you started
out. If you adopt the statutes and don't adopt the rules, you are
contradicting yourself.
JUDGE BURTNESS: Would you say there could be a dozen or
so adjustments?
MR. JACQUES: There could very well be, depending on the
type of income that the taxpayer has.
JUDGE BURTNESS: Dividends and taxes made outside of the
State, those would be different adjustments on the income?
MR. JACQUES: There is a provision for lumping those in one
figure, and then details can be supplied if the Commission requests it, as I understand it.
JUDGE BURTNESS: It would have to be a big sheet.
MR. JACQUES: It could very well be, if there is an auditing
provision as the Montana law requires. In Montana they reserve
the right to call for a copy of the Federal Return.
MR. PEDERSON: After all, if we can put through this legislation, you will have simplified the returns for probably 95 or.99%
of the people that make income tax returns because I know in my
little practice I don't suppose I have more than half a dozen. returns where I have to be concerned about deductions for dividends. I don't suppose there is more than one return in twenty
where a man has U. S. Government obligation income which is
taxable by the federal government but not by the state. It does
occur, but not very often. I think 90% of the returns could be
made without adjustments, and if we can accomplish that we will
have done a big job.
MR. DAHL: I think the only concern most of us have who
don't .have to make many adjustments, don't make it more complicated lfor Yus than it is pow.\,
MR. JACQUES: I would like to say this: I am connected with
the State Tax Commissioner's Office and in my presence here I
don't want it to be understood as committing him to have any
definite position on this, but I presume if there is an agreement
to go ahead on the drafting of such a bill that there will also be
scme arrangements to meet with the Tax Commissioner mad get his
views on it further. As of now, I don't think he feels he should
say one way or the other and I don't want it to be understood as
promoting it or knocking it at this point.

NORTH DAKOTA LAW REVIEW

[Voi,. 34

MR. DANER: Has the committee reached some conclusion as
to a figure they are going to recommend to the Legislature as to.
rates, whether 5% or 10% of the federal return, or anything?
MR. JACQUES: No. That would take further study.
MR. DANER: You will leave the entire question of rates to the
North Dakota Legislature?
MR. JACQUES: I don't think this Committee pretends to decide what the rate would be. If they did I would presume it would
be on the basis that it continues the revenue from the income tax
law in its present amount. I am only guessing as to that.
MR. KNUTSON: The question Judge Burtness raised as to
dividends that would be exempt in North Dakota, wouldn't that
come in the exemptions named by Mr. Birdzell in his comments in
the preliminary draft in Paragraph 2?
MR. JACQUES: I think what he read was what would be the
definition of net income for North Dakota incpme tax purposes.
In other words, it is the federal adjusted gross with these further
adjustments; you would arrive then at a North Dakota income
tax figure and from that you could make such other deductions and
additions to that figure as was felt necessary. For instance, taxes
and federal interest that couldn't be taken out, interest from state
and municipal bonds is now exempt, could be taxable if the Legislature wanted to, and it would be a matter for the Legislature to
decide. After arriving at the definition of net income, the fewer
adjustments necessary after that point the better we are. Otherwise, we woud be back to where we were.
MR. CAMPBELL: I live here in North Dakota, but I've got
farms in Montana and Iowa that produce income and rents, and
they are included in my federal return in my adjusted gross income. Now there is an adjustment under the present state law in
regards to that, whether I pay that down there or a tax up here.
The same applies in reverse, people out there who own property
up here. I wonder if their proposal to federalize would tax me
both in North Dakota and in Iowa or Montana?
MR. JACQUES: Montana and Iowa, for example, have provided an adjustment for taxes paid to the other states so that you
wouldn't run into the doubling up of taxes there, depending on the
limitations they set.
MR. CAMPBELL: I am certainly in favor of simplifying the
work that I have to do in connection with making these two taxes.
1 certainly approve of that, but I don't want it to result in a double
tax here and there, or an increase in tax or a loss of.taxes to the
State of Norlh Dakota, either one or the other.
MR. JACQUES: On the Montana Form they allow a credit for
the amount paid of state income tax to another state. I think the
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adjustment can be made on the return if the income on sources
outside of the state are to be taxed.
JUDGE BURTNESS: I recall when I was in practice a person
with a fairly large income, paid a large federal tax, but when it
came to the State Tax, his income almost wholly consisted of dividends from domestic corporations and he had practically no state
income tax. In other words, there are a few, not many probably,
but there are a few businessmen who own corporations .in North
Dakota, their primary income. If they were taxed a percentage
of the federal tax, they would be paying on a lot of income that is
exempt under our present law. You can make the adjustment, but
it would be complicated to make that adjustment.
MR. JACQUES: There would be a provision for that. I might
also mention this: Jack Miller, of Iowa, stated some of the reasons
for sponsoring this type of legislation was the fact it was difficult
for the Iowa Tax Commission to hire and keep qualified auditors
to audit the state returns, so that when they switched to this federalizing of the net income tax the auditing of the returns filed
with the State Department was more of a clerical procedure than
a true auditing procedure. He felt that was an advantage in that
the Iowa Tax Commission couldn't hire and keep qualified auditors, and that it was less necessary that they do so under this
federalizing. Whether or not we are in a comparable position we
will have to let you conclude that.
MR. ECKES: I would like to move that the Committee be
empowered to draft a final bill and submit it to the Legislature.
MR. PEDERSON: You want this committee to do that or some
other committee?
MR. ECKES: Whichever committee is authorized by the Executive Committee.
MR. PEDERSON: The Executive Committee has indicated they
would like to have this Committee prepare a bill and present it at
the next session of the Legislature, and we are authorized by the
Executive Committee to do that.
MR. A. V. CUPLER: Do I understand it is implied and understood that this Committee that is backing the bill will work with
the Tax Commissioner's Office?
MR. PEDERSON: That is right, sir. You have got to have the
support and co-operation of the Tax Commissioner. We are not in
a position to state whether he will act favorably or unfavorably.
I think the whole committee realizes, -that without the co-operation
of the State Tax Commissioner we probably won't get anywhere.
PRESIDENT HJELLUM: I understand there is a motion to
authorize the committee to prepare a bill for submission to the
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Legislature and then to work for its adoption. Is there a second
to that motion?
carried.)
(Motion seconded ind
May I personally thank this Committee that has done a most inportant job for the members of this group who do income tax work.
I will now excuse them and thank them for their work before and
during this meeting.
The next order of business is going to be a report by the Chairman of our judiciary Committee, Vernon Johnson.
MR. VERNON JOHNSON: Mr. President.
REPORT OF JUDICIARY COMMITTEE
We have prepared a report of the salaries of Justices of Courts
of Last Resort in all of the States, which is attached hereto. We
have also prepared a report of the salaries of Judges of Trial
Courts of General Jurisdiction of the States. From these reports
it is apparent that the salaries of judges in North Dakota are
among the lowest in the nation. We consider this condition to be
the number one problem needing correction.
It is our recommendation that the salaries of our Supreme Court
Judges be increased from $10,000 to $14,000. That the salaries of
our District Judges be increased from $8,000 to $12,000.
It is our further recommendation that the salaries of Judges in
Ou County Courts of Increased Jurisdiction be increased as follows: (a) below or not in excess of 15,000 population, from $4,600 to $6,500; (b) over 15,000 but not in excess of 40,000 population, from $5,000 to $8,000; (c) in excess of 40,000 population,
from $6,800 to $9,500.
.It is further recommended that the entire membership of the
North Dakota Bar Association take all steps necessary to accomplish these increases of Judges' salaries by action of the Legislature in the 1959 Session.
DATED at Jamestown, North Dakota, this 26th day of June,
1958.
Vernon M. Johnson, Chairman
Donald C. Holland
Eugene A. Burdick
Leslie R. Burgum
Aloys Wrtnier
H. E. Rittgers
A. G. Porter
Bruce M. VanSickle
Jacques G. Stockman.
And at this time I move the adoption of the Report.
Also included in that I would like to suggest that the reports
that I have prepared on salaries 'inother states' be incorporated as
a part of the report and I think it would be well, since this is coming up at the 1959 Session that they be printed in the Bar Briefs.
PRESIDENT HJELLUM: Is there a second?
I (Motion seconded and carried.)
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I made the suggestion yesterday in my Report to the convention,
and I make it now, that this is one of the most important things
that our Association has to do, and I hope that every member here,
and every member that gets this Report, will make it a point to
contact the legislators in his District and explain it to them if they
are not familiar with it, tell them why it is needed, the importance
of it, the advantages of it, so that when we get to the Legislature
they will have a knowledge of it, they will not have to vote without
knowing what the facts are, or having to have their local constituents explain it to them. If that is done, then I don't think we will
have to fear for its passage.
Another member of the Judiciary Committee, Judge Burdick,
has a matter that he would like to present to the Group.
JUDGE BURDICK: Mr. President: and Members of the Bar
Association. At the recent meeting of the Judicial Council, it was
approved that the District Court Judges be assigned certain counties in which to preside so that we voould eliminate the practice of
rotating judges throughout the District. Now, this has a lot of advantages, not only to the Judges, but also to the litigants and the
lawyers. I know there are many occasions when many of you
have favored Judges that you would like to have sit on'a particular
case, and for that reason you may favor rotation at times. But I
think we are one of the few states in the United States that have
this rotation business in Districts which comprise more than one
County. Of course, in a state like Minnesota where, such as in
Hennepin County, you may have 15 District Judges, that is a different proposition. Here in North Dakota where our counties are
relatively small, we do not have need for more than one judge in
one county. Now, in keeping with that idea, and with the idea of
saving possibly $20,000 or $30,000 a year in unnecessary expense,
that is, incurred in the judges traveling to the extreme ends of their
Districts, and the -eporters, all of which is unnecessary, we can
help justify the requested increase in judicial salaries by showing
we can effect savings as well as make our court work more efficiently.
Just to give you a brief idea of how this works out, in the 5th
Judicial District Divide, Williams, McKenzie and Mountrail counties, having a population of nearly 89,000 people, would comprise
one district. Burke and Ward, having approximately 41,000 people
would comprise one district. Renville, Bottineau, Rolette and McHenry, having a population of 41,000 people would comprise a
separate district. Pierce, Towner, Ramsey and Benson, comprising
approximately 40,000 people, would comprise one district. The
same is true with Cavalier, Pembina and Walsh, which contain
44,000 people. Nelson and Grand Forks would be one district having 47,000. Griggs, Steele, Traill and Barnes have 39,000 people.
Cass would be one district by itself having 58,000 people; but they
also have a county court of increased jurisdiction there. Richland,
Ransom and Sargent would be one district having 36,000. Logan,
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LaMoure, McIntosh and Dicky would be one district, having about
33,000 people. McLean, Sheridan, Burleigh, Kidder and Emmons
would be one district, but there would be two district judges in
that District because of the policy of the Legislature to have two
judges located at Bismarck. The combined population of those
counties is possibly 65,000 people. Across the river, Mercer, Oliver,
Morton and Sioux, would be one district having about 35,000
people. Dunn, Stark, Billings and Golden Valley would comprise
one district, having about 30,000 population. Slope, Hettinger,
Bowman, Adams, and Grant, in the southern part of the State,
would comprise one district having about 25,000 population.
Now, under this plan, no judge would travel more than 75
miles at any time, and he would have sole responsibility for his
District; affidavits of prejudice or requests of a judge themselves
for other judges to come in would be honored at any time under
this program the same as they are now. As I say, it would effect
a considerable saving to the State of North Dakota, and I think
promote more efficient administration of the courts within the
separate, districts.
Now, we would have to have some general changes as to qualifications of judges, such as the one, perhaps, a judge in order to
qualify for any district should be a resident anywhere in the state,
or at least in the district or any adjoining district. We realize there
may be situations where a satisfactory judge could not be obtained
in a given district so that it may be necessary to go outside of the
district to locate an acceptable appointee. So we have to be broad
in that respect, and possibly also in the matter of courts signing
court orders. For example, attorneys in Bismarck may wish to
have a default order signed with respect to a matter in Bowman
County. Well, possibly we could work it so it wouldn't be necessary for him to go clear to Bowman for it, he could have his local
judge sign the order in a matter that was not contested. Some
adjustments of that order would have to be made, but generally
speaking each judge would have authority to control his chamber
work and his court terms within his own district and eliminate a
great deal of travel and expense.
This was approved by the Judicial Council, and my feeling is
this - if you do not wish to take action on it at this time, then I
would suggest that it be referred to the Executive Committee of
the Bar Association for their consideration and for their concurrence if they so saw fit. I would appreciate it, if you feel this is
primarily a matter that is satisfactory and you should be guided
by the wishes of the Judges, I would make a motion that the plan
be approved. If you think it hasn't been given enough consideration, I would certainly think the other motion appropriate, and I
will be pleased to abide by your wishes.
MR. LORD: Has any consideration been given in the set-up to
allow for the lessening of conflicts between terms of court, when

410 •

NORTH DAKOTA LAW REVIEW

[VOL. 34

you have each district autonomous, whether we can get into worse
conflicts of terms than we do now?
JUDGE BURDICK: I don't think there would be any greater
problem. There wouldn't be any more judges under this plan.
The judge will keep his present chambers; there would be no
change as far as the location of judges is concerned, and so far
as the holding of terms is concerned, I think each judge, generally speaking, calls his own terms anyhow within his own district
and doesn't take into consideration the statute or rule term anyhow; whenever he feels he wants a term he calls it. I think that
is generally the habit over the state; and I don't know of too many
conflicts that are not resolved between the attorneys, when that
happens I know we can defer one side or the other where they
can be accommodated. This shouldn't impose any additional burden in that respect.
MR. CUPLER: Did I understand you to say this does not increase the number of District Judges in the State?
JUDGE BURDICK: That is correct.
MR. CUPLER: And the Judicial Council has given it full consideration?
JUDGE BURDICK: They have approved it.
MR. CUPLER: I move that the procedure be approved by this
Association.
MR. M. K. HIGGINS: Judge, having been a member of that
body some years back and worked with them, I have a gerat deal
of respect for the Judicial Council, I know that ordinarily anything they propose has been given a considerable amount of time
and careful attention and it is generally sound; but I am opposed
to this particular provision from what I have heard. I wasn't admitted early enough to practice under the old system. I have
heard some of the older lawyers, however, who had practiced under it say that in their opinion the circuit system was preferable
to the old system which we did have at, one time as you will remember, not in your practice but from your reading, because
of the fact that there was a tendency for some! judges to get certain pet ideas of their own that they could perpetuate where there
was no other judge working with them on the matter. They,
had a little tendency to compartmentalize the law, the practice
and procedure. Not having had an opportunity to compare the
two I don't have a very good basis for making that comparison,
but it does seem to me that there would be some disadvantages
in it. I am well pleased with the present system. I do see one
disadvantage if you divide it up in that fashion - some states
have this and some have the circuit system- I don't know what
the percentage between- them is, but it does seem to me even
though you widen out the eligibility so that a judge from one dig-
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trict could be elected as judge in another, nevertheless the man
resident in-that district by virtue of the fact the electorate are
more apt to have more knowledge of him, he will have an advantage. Is there' not a danger of limiting your choice in the judiciary
to the disadvantage of the public and the disadvantage of the Bar?
That is, one possibility that I do see. I realize that our time here
is too short and we can't possibly have all the knowledge and the
information the Council had before making its own decision, but
personally from what little I know about it I am opposed to it.
JUDGE BURDICK: I would like, to say this further before I
recognize Mr. Campbell. I have given this matter a great deal of
thought; I have been Judge now for five years and had an opportunity to see how it works, and to see the inconveniences that are
-caused to litigants, to attorneys, and to myself by the operation of
our present system. I am not making this move ill-considered, or
without having given it a great deal of thought. If I were to present the merits to you today it would take considerable time . I
would say I would be pleased to have it considered by the Executive Committee.
MR. STRUTZ: Judge Burdick, I think this thing comes rather
suddenly for most of us, and I move that it be re-referred to the
Judicial Council for further study. There are a lot of things which
should be taken into consideratio before this matter is approved
by the Bar Association. I understand you have a meeting in the
fall, that it can be taken up at that time, and that it then can be
recommended to the Executive Committee of the Bar Association.
JUDGE BURDICK: That has already been done. I don't think
it is necessary to re-refer it to the Council. I think the lawyers
here can be heard on it and their Executive Committee should
consider it.
MR. STRUTZ: I will make a substitute motion that it be rereferred to the Judicial Council.
PRESIDENT HJELLUM: Is there a second to that substitute
motion?
MR. R. R. FRIEDERICH: Second.
PRESIDENT IIJELLUM:
tute motion.

Now for discussion on this substi-

JUDGE BURTNESS: I will ask for a point of order against
that motion. I don't think it is germane, they are two motions so
disthict. I do think it deserves study and consideration. Personally, I think there are a lot of advantages to it. I agree with Judge
Burdick and on the other hand I also agree that, as some of you
peoplel say, this comes rather suddenly, and should be given further consideration by representatives of this body. You won't have
another convention of this Association as a whole until after the
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next session of the Legislature, but it does occur to me it shouldn't
be referred to the Judicial Council. The Judicial Council gave it
serious consideration. It is not a complicated matter. Why not
refer it to the Executive Committee and the Legislative Committee of this Association for further study, and if they want to agree
with the recommendation of the Judicial Council, all right, and if
they don't agree, then it shouldn't go to the Legislature any way.
The Judicial Council won't meet again until November, the very
last of November, and there is little or no time between the next
meeting of the Judicial Council and the legislative session. If it is
referred now to the Executive Committee and the Legislative Committee of the Bar Association, they will have time to consider it,
they would have time to approve it and time to discuss it, and,
might be in a position to propose it to the next Legislature. If Mr.
Strutz' motion is adopted then, as a practical proposition, that
means a delay of two years. That is the way it appears to me.
I will withdraw my question for a point of order.
PRESIDENT HJELLUM: In effect you have been' speaking
against the substitute motion, is that not true?
JUDGE BURTNESS: That is right.
MR. CAMPBELL: Speaking on this matter of reference, if this
is to be a matter relating to the District Courts and our District
Judges to be referred to anybody, I have been seeking for years
to get a reference- of an examination of the whole law, our small
courts system, as it relates to the District Courts and the lower
courts, and our so-called police magistrate or municipal courts,
justice courts, County Courts of increased jurisdiction; if it is to
be referred, I would like to at least direct the attention of the
Judicial Council, or the committee of the Bar to whom this is -to
be referred, to make an examinatioa and study of that entire setup, which I term "streamlining our courts," and about which your
Supreme Court said the other day, "We have the most outrageous"
-or similar language- "small court system in the State of North
Dakota that we have any place in the world." If this is going
back, I would like to have that study made 'also in streamlining
the whole system reducing conflicts.
PRESIDENT HJELLUM: Thank you, Mr. Campbell.
As a word of explanation, they have a committee working on
that project, and there was quite a full report made by Mr. Sperry,
who heads that particular committee, and further work is being
done on that committee. When it was reported into the Judicial
Council they continued the committee and it has further work to do
before they can take definite action upon it.
JUDGE BURDICK: I would like to add that that was considered by the judicial Council, that this plan that the Council adopted would not in any way interfere, it may expedite, the ultimate
revision of our judicial system.
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PRESIDENT HJELLUM: It is getting late. We are now voting on. the substitute motion.
(The substitute motion was defeated by a vote of 59 to 33.)
JUDGE BURDICK: My recommendation was that it be referred to the Judiciary Committee of the Bar Association, and when
approved by them it then be submitted to the Executive Committee, and if approved by them then it then be referred to the Legislative Committee to expedite legislation to have it enacted.
MR. CUPLER: I will make that motion.
MR. SPERRY: Second.
PRESIDENT HJELLUM: We now have the motion that this
recommendation be made to the Judiciary Committee, and if approved by them then forwarded to the Executive Committee, and
if approved by it then passed on to the Legislative Committee for
passage by the Legislature. Is that ight?
MR. HIGGINS:

Is this a recommendation or just a referral?

JUDGE BURDICK: That the action taken by the Judicial Council shall be referred to the Judiciary Committee of the State! Bar
Association; if approved by them, the proposition shall be referred
to the Executive Committee of the State Bar Association; and, if
approved by them, the matter shall be referred to the Legislative
Committee to expedite appropriate legislation to have it adopted.
MR. HIGGINS:
recommendation.

That is the way I understand it; it isn't a

PRESIDENT HJELLUM: That is my understanding of the
motion. The motion is just as Judge Burdick has stated it, and
that is the motion we are voting upon.
MR. FRIEDERICH: I would like to have the record show that
we are not in favor of the proposed plan- or I am not in favor
of the proposed plan- because of the fact that Pierce County is
a Chamber City under the present arrangement, and under the
proposed arrangement I believe that there would be two Chamber
Cities in the District to which Pierce County would presently be
assigned, and for that reason I would move to amend the proposed
plan to the extent that Pierce County remain in the area that is
now composed of Renville, McHenry and Bottineau Counties.
PRESIDENT HJELLUM: I wonder, Ray, your objections have
been noted twice in the record, and now you have made a motion
to amend. Is there a second to that motion to amend?
M\IR. C. J. ZIEGLER: I second it.
PRESIDENT HJELLUM: Is there further discussion on this
motion to amend?
I might say that Mr. Burdick says the reason they didn't do that
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was because of the problem of population, it would place an undue burden upon some of the other counties.
Any further discussion?
JUDGE BURTNESS: A question as to the interpretation of the
motion. This motion is simply to refer it to the other committees
for study and recommendations. Certainly there will be nothing in
the world to prevent the Executive Committee, or the Judiciary
Committee of the Bar Association in making modifications insofar as these specific boundaries are concerned.
PRESIDENT HJELLUM: That is my understanding. This won't
bind the Executive Committee and the Judiciary Committee to
these outlines.
JUDGE BURDICK: If they see fit, and can see some merit in
some modification of it, I certainly have no objection to that. And
if you wish to present your arguments, Mr. Friederich, to the
Committees, I am sure they will give you careful consideration.
The reason we didn:t regard Rugby, it wasn't to overlook Rugby; I
understood Judge Benson still resided in Bottineau, and I believe
that is correct, and that he didn't oppose it for that reason.
•(The motion to amend was voted and lost.)
PRESIDENT HJELLUM: We will now vote on the motion
which you have heard several times.
(Motion seconded and carried.)
(The meeting adjourned to reconvene on the discussion of Law
Office Economics.)
SATURDAY MORNING SESSION, JUNE 28, 1958
10:30 A. M.
PRESIDENT HJELLUM: I will read these committee reports
which have been received and ask that somebody make a motion
that we receive and file them, and that they be printed in thel
Annual Proceedings:
Uniform Laws Committee
Probate Forms and Practice Committee
Ethics and Internal Affairs Committee
Criminal Laws Committee
Indian Affairs Committee
Traffic Safety Committee
Mineral Laws Committee
American Citizenship and Constitutional Awards Committee
Work Sheets and Check Lists Committee

MR.LINN SHERMAN: I will move, Mr. President, that those
reports be received, filed, and printed in the proceedings.
(Motion seconded and carried.)
(The above reports are printed beginning on page 418.)

1958]

BENCH AND BAR

PRESIDENT HJELLUM: Now I am going to, ask our Executive Director to make a few comments about a communication
which he has received.
MR. LYNN G. GRIMSON: Thank you, John.
I think this probably should be printed in the Proceedings, but
I will read the letter which I received from the National Association of Legal Secretaries who have set up a national employment
service for legal secretaries, it is nationwide, and this is the paragraph that all of you should read:
"For the mutual benefit of attorneys and our membership, arrangements have been made with the United States Employment
Service for a Legal Secretaries placement program. The U. S.
E. S. central office in Washington has offered the facilities of its
more than 1,800 local employment offices as contact points between attorneys in need of secretaries and Legal Secretaries
seeking employment locally or elsewhere. Coded information
on vacancies is maintained so that a Legal Secretary could learn
of positions and possibly arrange for one in advance of her move
to another section of the country."
If any of you are ever in need of the services of a new legal
secretary, contact your local employment service office and you
can find one from California, New York, or Florida.
PRESIDENT HJELLUM: Thank you, Lynn.
Now we will have the report from the Committee on Resolutions.
MR. DANER: On behalf of the Resolutions Committee I would
like to offer the following noncontroversial resolutions.
RESOLUTION
WHEREAS, the North Dakota State Bar Association Convention at Jamestown, North Dakota, has been favored by addresses
of outstanding merit by the Honorable Tom C. Clark of the
United States Supreme Court and a discussion by John C. Satterfield, Chairman of the Special Committee of the American
Bar Association, and Luther Bank of that committee,
NOW THEREFORE BE IT RESOLVED that we express to
our distinguished speakers our sincere appreciation for honoring us with their presence and enlightening us with their masterful presentations.
BE IT FURTHER RESOLVED that the Hon. Tom C. Clark of
the United States Supreme Court be made an Honorary Member
of this Association.
RESOLUTION
BE IT RESOLVED by the North Dakota State Bar Association in convention assembled that we express to John Hjellum,
President, and Lynn Grimson, Eexcutive Director, and Elver
Pearson, Secretary, and all of the members and officers of the executive committee, and the various committees who have served
during the past year, our sincere appreciation for a highly successful and profitable year.
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BE IT FURTHER RESOLVED, we express our appreciation
to the Committee on Sectional Meetings and to the leaders of
the various sections' for arranging for and conducting outstanding legal clinics.
RESOLUTION
BE IT RESOLVED by the North Dakota State Bar Association in its annual convention assembled that the members of
this association express to our hosts, the Stutsman and Barnes
County Bar Associations, and the members thereof, our appreciation and sincere thanks for the splendid arrangements made
for the enjoyment and edification of the members of the association at this annual convention.
I move that these resolutions that have been filed, be adopted
by the Association.
PRESIDENT HJELLUM: You have heard the: motion. Is there
a second?
(Motion seconded and carried.)
MR. FRANK JESTRAB: I have a resolution. I wonder if you
would like to take it up right now?
PRESIDENT HJELLUM:
right now

Yes, we would like to take it up

MR. JESTRAB: I regret very much that I didn't get this into
the hands of the Resolutions Committee in time,, but I trust you
are all familiar with the provisions of the Jenner Bill which has
been approved by a majority of the Judiciary Committee of the
United States Senate. The basic purpose of this bill is to restrict
the review powers of the Supreme Court of the United States in
certain cases, notably labor cases, and this bill has been condemned by the American Bar Association, a resolution has been
passed urging its defeat. I think the vote on the bill in the Committee was 5 to 4, or something of that kind. Other Bar Associations
are taking a position against it, and accordingly, I have prepared
the following Resolution.
RESOLUTION
WHEREAS, The Supreme Court of the United States is the
repository of the Judicial Power of the United States, and
WHEREAS, the Judicial Power is the final bulwark of our
people 'against oppression from any source, and
WHEREAS, any attempt by the legislative or executive
branches of the United States to sieze, curb, or usurp the Judicial power is a threat to the liberty of the people and to our
traditional and constitutionally provided system of checks and
balances, and
WHEREAS, the so-called Jenner Bill now pending in the Congress of the Unitedl States is an effort to usurp and restrict the
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Judicial power and to deny our people the shield of Judicial
protection, now therefore be it
RESOLVED, that we the members of the State Bar Association of North Dakota in convention assembled do hereby protest and object to the Jenner Bill now pending in the Congress
of the United States in its present or any other form as a dire
threat to the liberty of a free people and a calculated effort to
destroy our historic and basic system of checks and balances,
and we urge the immediate defeat of this bill or any other bill
embodying the same idea or thesis and we urge the Congress to
be ever vigilant; and to be mindful of its duty to maintain and
support our constitutional division of power, that is legislative,
executive and judicial, and be it further
RESOLVED, that the, executive secretary of this Association
be and hereby is authorized and directed to have this resolution
reproduced, and to send copies of it .to the President of the
United States, the members of the Supreme Court of the United
States and to the Judiciary Committees of both houses of Congress and to the North Dakota Congressional delegation, and to
the President of the American Bar Association.
(Dated June 28, 1958)
Mr. President, I move the passage of the resolution.
PRESIDENT HJELLUM: You have heard the motion.
discussion?
(Motion seconded and carried.)

Any

JUDGE BENSON: I was talking with Judge Burtness yesterday
about the matter that I am about to bring up, but I haven't seen
him this morning. The matter concerns a very prominent former
member of the North Dakota Bar, the Hon. Bardi C. Skulason
who has just recently observed his 87th birthday.
Mr. Skulason came to North Dakota from the far island of Iceland with his parents when he was very young. In common, with
other immigrants of that day, his parents were very poor and he,
naturally, by reason of that fact, was also poor. But be wasn't too
poor to go to the University of North Dakota, and he entered
there, worked his way through, came out a Phi Beta Kappa. He
didn't go to law school, but after he finished at the University of
North Dakota in 1895; he taught school for two years and during
that time he studied law; and 61 years ago this year he was admitted to practice in North Dakota. Mr. Skulason, as some of you
older members of the Bar perhaps will remember, was an excellent trial lawyer. He was a marvelous speaker. I did not know
him personally but I remember hearing him when I was at the
University of North Dakota. He practiced and was the senior
partner of the distinguished Judge 0. B. Burtness of Grand Forks
for many years. In 1911 he moved to the great state of Oregon
and located in the great city of.Portland. He immediately started
the practice of law there and he did very well.
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In 1928 he had a case that involved a million, two hundred
thousand dollars. It was settled out of court and his fee for. that
case was $400,000. When you think of that in terms of 1923 you
can realize that that was quite a sizeable sum. The article from
the Portland Oregonian which recited this matter said that that
was the largest fee that had ever been paid to any lawyer up to
that time west of the Mississippi River. I do not know that and
I cannot vouch for it except that I read it in the Portland Oregonian write-up about Mr. Skulason.
When Mr. Skulason's 87th birthday occurred, he was working
on a trust case that involved a million dollars-not bad for a
I have learned since that he won his
man 87 years of age -and
case.

Since he was such an outstanding graduate of North Dakota,
and an outstanding member of our Ear in its pioneer day, I would
move this Association to send him a resolution extending felicitations and good Wishes at this time and stage of his life. Thank you.
PRESIDENT HJELLUM: You have heard the motion. Is there
a second?
(Motion seconded and carried.)
PRESIDENT HJELLUM: Now, with reference to the invitations to the 1959 Annual Meeting. Are there any?
I happen to know that Fargo has invited us because I have received a letter to that effect, and I would suggest that somebody
make a motion that the matter be referred to the Executive Committee for action.
MR. J. 0. THORSON: I so move.
(Motion seconded and carried.)
1957-1958 ANNUAL REPORT OF COMMITTEE ON UNIFORM
LAWS OF STATE BAR ASSOCIATION OF NORTH DAKOTA
MR. PRESIDENT:
Your Committee on Uniform Laws begs leave to report the
of the committee for the year
1957-1958.
activities and recommendations

UNIFORM COMMERCIAL CODE:
Nationally, during the past year, there has been considerable
activity looking to the adoption of the Uniform Commercial Code
by the states. As previously reported Pennsylvania adopted the
code in 1955. During 1957 it was adopted by Massachusetts and
Kentucky. Twelve additional states are now engaged in necessary
preparation of work in order to propose the code for adoption by
the 1959 Sessions of the Legislatures in those states.
In the Fall of 1957 Professor Tisdale of our School of Law at the
University volunteered to undertake preparation of the Specific
Repealer Section which will include all of our present statutes
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which will be superseded by the code, providing the code is
adopted by the 1959 Session of our State Legislature.
Through the generosity of the Alumni Association of the University a sufficient grant was made to employ a law student to
assist Professor Tisdale during the past school year. The work has
now progressed to the point where the compilation of all statutes
to be superseded will be completed next fall or by early winter
so that the same will be ready before the next legislative session.
During the work of compilation a number of statutes for special
purposes have come to light; such statutes were apparently adopted to protect farmers and other citizens from the persuasive and
seductive wiles of high pressure sales methods used by purveyors
of lightning rods, patent medicines and the like; among others
there is the "jackass" statute providing that any promissory note
given for the purchase price of a jackass must be endorsed in
"red" with the words: "given for a jackass".
The final draft of the Uniform Commercial Code contains no
such special provisions. Professor Tisdale is confronted with the
question as to whether or not there is a still existing need for such
specific statutes in this state. The members of our committee do
not feel that they have information sufficient to qualify the committee to pass upon the question.
Our committee would recommend that a committee be appointed to assist Professor Tisdale by determining whether such statutes
or either of them should be retained or should be included in the
specific repealer section of the code. It is also recommended that
the same committee be empowered to investigate and determine
the procedure to be followed in event that the Uniform Commercial Code is to be introduced as a Bill at the 1959 Session of out
State Legislature.
The code is voluminous extending over more than 100 printed
pages. Would it be possible to have printed copies of the code
with the enacting clause attached offered as a Bill; or, is it mandatory that the proposed act be printed as a whole after its introduction? The only precedent of which we are now congnizant is the
1943 Codes which were offered in the form of mimeographed
sheets and bound into 25 or more pamphlets; that such committee,
if appointed, be requested to report to the Executive Committee
and the Legislative Committee of our Association on the procedure to be followed before the time when the Legislature convenes
for the 1959 Session. If the legislative rules require that the whole
act be printed as a Bill after its introduction then the problem
presents a question in economics which our committee does not
feel itself competent to determine.
The Uniform Commercial Code is the product of more than
twelve years of .intensive work by nationally recognized experts; it
covers the entire field of today's commercial transactions which
makes it monumental in scope. The states which have adopted
the code and are working under its provisions are satisfied with its
provisions. It is a piece of proposed legislation which must be
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accepted to a great extent upon faith. None of our members or
of the legislature have the time to examine it as to its whole content. If we propose its adoption we must be prepared to rely upon
the expert knowledge of the many reporters and draftmen who
cooperated in its preparation. Just as all of the states of our nation
to adopt the Uniform Negotiable Instruments
it necessary
found
Law many
years ago,
it will become increasingly apparent that
each state must adopt the Commercial Code. It is the recommendation of our committee that we adopt its provisions now.
UNIFORM SECURITIES ACT:
The American Bar Association Committee on State Regulation
of Securities has recently urged our State Bar Association to appoint a committee of our members to study the Uniform Securities
Act in its relation to our existing statutes to determine whether or
not our state should adopt such act. Correspondence with Mr.
George H. Russ, Jr., our State Securities Commissioner reveals
that he believes certain portions of the act are desirable. The act
is drafted in such manner that it may be adopted as a whole or
to adopt only appropriate parts thereof. Part I is a fraud-type
statute; Part II provides for registration of broker-dealers and their
agents; Part III provides for registrations of securities; and, Part
IV contains the definitions, exemptions, remedies and for judicial
review, etc., the Part IV being essential if either or all of the first
three parts are adopted.
It is the consensus of our committee that the continuous, rapid
development of the oil industry in our State together with the
.rapidly increasing number of corporations being chartered necessitates a careful study of our present statutes and comparison with
the proposed Uniform Securities Act. Such study would determine whether we need all or only two or more parts of thei proposed uniform act to be used either in conjunction with our
present "blue-sky" statutes or whether the whole uniform act
.should be adopted and so supersede our present statutes.
Our Committee recommends that a committee of members of
our Association be appointed to conduct the suggested study and
that such committee when appointed and organized be authorized
to consult and cooperate with our State Commissioner of Securities.
The proposed uniform act is the result of some ten years of investigation and study of the blue-sky laws of all of the states and
territories. It was carefully drafted after an exhaustive investigation of all such laws. During the period of its drafting it 'was
studied and approved by the Securities and Exchange Comission, the Association of North American Securities Administrators,
the Investment Bankers Association of America, the National Association of Securities Dealers as well as by prominent "blue-sky"
lawyers from Boston, New York, Chicago and Los Angeles.
The National Conference of Commissioners on Uniform State
Laws prepared the final draft; it has been accepted and approved
by the House 'of Delegates of the American Bar Association for
adoption by the states.
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With the background of the act and the universal approval to it
by all interested groups in the nation our committee recommends
that serious study and consideration be given to the advisability
of adopting all or parts of the act as a statute of this state.
OTHER UNIFORM ACTS:
In the last annual report of our committee at the 1957 meeting
of our Association we called attention to the following acts which
were introduced during the 1957 Session of our Legislature and
which were referred to the Legislative Research Committee for
further study. They are:
Uniform Partnership Act; and
Uniform Limited Partnership Act.
It has been reported to our committee that the Legislative Research Committee has had a draft of the two partnership acts prepared and that it is probable that thd introduction of such acts
together with recommendations for adoption as statutes will be
made to the 1959 Session.
Other uniform acts which were introduced at the 1957 Session
and which failed of passage are:
Uniform Arbitration Act;
Uniform Motor Vehicle Certificate of Title and Anti-Theft
Act;
Uniform Post-Conviction Procedure Act; and
Uniform Adoption Act;
Our Committee recommends the reintroduction of the above acts
in the 1959 Session.
Other uniform acts which have been approved by the House of
Delegates of A. B. A. and recommended. for adoption by the states
are:
Model Rules Governing Procedure in, Traffic Cases;
Uniform Division of Income for Tax Purposes Act;
Uniform Rendition of Prisioners as Witnesses in Criminal Proceedings Act; and
Uniform Statute of Limitations on Foreign Claims Act.
It is not the conclusion of our committee that it would be wise
or practical to offer all of the uniform acts for introduction as bills
at the 1959 Session of the Legislature. However, we'do feel that
each of the acts is worthy of consideration and is adaptable to our
needs in North Dakota.
Our committee does recommend that the special committees
mentioned above in connection with the Uniform Commercial
Code and the Uniform Securities Act should be appointed.
We also recommend that the Legislative Committee of the Association and our committee work in conjunction to consider and
determine which acts on the above list should be reintroduced or
introduced for the first time at the 1959 Session.
Any committee which is appointed or any interested member of
the Association may apply to the chairman of our committee for
printed drafts of any of the uniform acts and they will be furnished
without charge.
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In closing our committee desires to acknowledge its grateful
thanks to the Alumni Association of the University for the financial
assistance furnished and now being used in the compilation of the
existing statutes which will be superseded by the Uniform Commercial Code when adopted.
Our committee also appreciates the cooperation of our Legislative Committee in arranging for introduction of uniform acts at
the 1957 Session. We also commend members of the: Association
who are also members of the Legislature for their past efforts and
cooperation in the introduction and passage of the uniform laws
which we presently have in our statutes.
Respectfully submitted,
UNIFORM LAWS COMMITTEE OF STATE
3AR ASSOCIATION OF NORTH DAKOTA,
0. H. Thormodsgard,
C. Emerson Murry,
William J. Daner,
Frank F. Jestrab,
John C. Pollock, Chairman.
REPORT OF THE COMMITTEE ON PROBATE FORMS
The North Dakota State Bair Association Committee on Probate
Forms, having bad no formal meetings to discuss form revision
and improvement, makes the following informal report to the Secretary of the North Dakota State Bar Association prior to the AnInual Meeting of the State Bar Association of the State of North
Dakota, at Jamestown, North Dakota, June 26th, 27th, and 28th,
1958.
Since the 1957 Meeting of the North Dakota State Bar Association, many of the changes recommended by the Committee on
Probate Forms have gone into effect, with varying degrees of acceptance amongst members of the Bar, the Courts, and lay personnel. The attention of this Committee, prior to the 1957 Annual
Meeting, had been directed principally at three phases of form
improvement, namely: •
1. An enlargement and improvement of Guardianship blanks,
to cover guardianship specifically.
2. A simplification of existing forms by the elimination of extraneous matter, and
3. The standardization of forms used in the various sectors
of the State of North Dakota.
The Committee has found that the Bar, generally, has approved
the adoption of forms for use in guardianship only, as distinguished
from the former practice of substitution of probate forms for
guardianship proceedings where possible. This, however, has not
met with full approval of publishers, for the following reasons:
1. An increased number of forms required to be catalogued
and stored.
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2. Increased complexity in the entire form department.
3. Relative inactivity in the Guardianship aspect of Law
creates an accumulation of old blanks, all of which must
be inventoried and accounted for regularly.
The general improvement of forms by elimination of extraneous
matter has met with the wide approval of everyone, professional
or lay, in view of the fact that the older forms were in many cases
antiquated, did not conform to current existing statutes, and were
generally in need of substantive revision. However, it is still generally agreed amongst lawyers and their clerical help that much
could be done to improve the forms over their present condition.
Principal objection to the present existing forms lies mainly in the
duplication of effort required in the compilation of these, several
forms, and particularly in repetitious verbosity encountered. It
has been suggested that in many cases existing forms could be
simplified by the elimination of repeated reference to the deceased,
the jurisdiction, and redundant reference to subject matter. On
the whole, the elimination of ruled lines and partially printed words
has met with wide approval. Further, efforts, toward simplification of probate procedure through the elimination of seldom-used
forms, not standard in the general probate practice, has brought
favorable comment.
Much work could still be done toward the standardization of
forms for general use throughout the State of North Dakota, with
a view to the eventual publication of forms on a standard basis, so
that they might be used interchangeably throughout the various
sectors of the State served by various publishing companies. The
Committee is advised, however, that to accomplish such a matter,
would entail the difficulty of standardization of printing process
in each of the several companies engaged in the printing of probate blanks. The Committee is advised that only through the use
of photo-offset process could this be economically accomplished,
and the development of such a standardized form program would
involve the lapse of considerable time, in view of the fact that the
printing companies have, in varying degrees, kept their supplies
of the numerous forms used in probate practice well stocked. It is,
however, a matter which should be discussed and reviewed with
diligence and design.
Among the several comments which have been submitted to
the Committee by counsel, with a view to simplification of probate practice, several thoughts are worthy of careful consideration. It has been suggested that all blanks of a particular probate
form be numbered in fine print, in order that the Attorney, in
dictating his work to the stenographer, might 'refer solely to the
number of the blank space, rather than attempting to identify
it by long narrative description. The cost of the form might thus
possibly be increased but the time saved in preparation of the
form might well warrant the additional expense. It has further
been suggested that probate procedure might generally be simplified to conform to the procedure in the District Courts, by the
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elimination of numerous decrees and approvals presently required
of the probate judge. This, however, would require certain statutory changes, without which the Form Committee would be powerless to effect any substantial changes. In the alternative, it would
seem advisable to effect this change by permitting the Court to
indorse its approval of the proceeding by simple indorsement on
the principal pleading itself, rather than to require the preparation
and filing of an entire additional form, which, in many cases, is
mere duplication of material found i nthe principal proceeding.
The Committee has been apprised in many cases of potential
statutory changes which would effectually simplify probate proceedings in the State of North Dakota. This, however, is without
the purview and authority of the Committee, being properly within the jurisdiction of the Committee on Statutory Revision.
The final thought to be conveyed by this Committee to the Assembled Bar has been advanced on numerous occasions, to the
effect that over-simplification of the probate procedure, though
advantageous to the probate lawyer, might eventuate a worsening
of the unauthorized practice of law in the State of North Dakota,
in view of the fact that simplified probate procedure might often
attract unauthorized practice. This, too, is a matter which should
be considered not from the standpoint of the scope of this Committee alone, but also from the standpoint of the several other
committees which might otherwise be indirectly effected thereby.
Respectfully submitted,
Alfred A. Thompson, Chairman.
ETHICS COMMITTEE REPORT
During the year there have been 17 complaints recei-ved, against
15 attorneys.
There was only one complaint submitted to the Supreme Court
for further action.
Two of the complaints involved unethical advertising, and the
rest of the complaints, with two or three exceptions, involved negligence on the part of attorneys in failing to account for money
collected; failing to keep the client informed of progress in probates and unreasonable delay in closing estates.
The two or three exceptions involved matters of more serious
nature, but the persons complaining refused to sign written complaints, so that the charges could be referred to the Supreme Court
for further action.
I am in favor of personal interviews with attorneys against
whom complaints are filed, but in order to do this, we will have to
have a larger Committee, with its membership scattered throughout the State, so that members who are called upon to make investigations will ordinarily not have to travel a long distance or be
absent from their offices for longer than a day, or part of a day.
In closing, I want to say that from my experience as Chairman
of the Committee, I have come to the conclusion that the lawyers
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in North Dakota have a sincere and high regard for the ethics of
their profession, and faithfully discharge the duties of the office of
attorney in accordance with the oath that they took when admitted to practice.
Philip R. Bangs,
Chairman of' the Ethics Committee.
REPORT OF THE COMMITTEE ON CRIMINAL LAW
At the meeting of the Criminal Law Committee held this spring
at Grand Forks, much of the time was devoted to our concern over
deficiencies in the criminal law functions of Justice of the Peace
Courts. We have three specific recommendations in this regard:
1. We recommend that the Blinn report be dusted off and a
renewed effort be made by the North Dakota Bar Association to
accomplish the judicial reforms therein proposed.
2. Until such time as the judicial system in North Dakota is revamped to suit modem requirements, it is our recommendation
that the Bar Association prepare, publish, and distribute a Justice
of the Peace Manual of Law and Procedure for the information
and guidance of justices throughout the state.
3. We recommend that each District Bar Association sponsor a
training institute for Justices of the Peace.
Recommendations in other areas of interest to the Committee
are:
First, that there be one state parole officer for each of the judicial districts, and that such parole officer be charged with the added duty of furnishing District Judges in his district with pre-sentence reports in all felony cases.
Second, that a study be made of the prudence of the Bar Association recommending implementation of that portion of Article 127
of the North Dakota Constitution authorizing the Legislature to
provide penalties for wilful failure to vote.
Third, that a study be made of the advisability of abolishing the
laws provided for grand juries in North Dakota.
Fourth, that a study be made of the laws relating to bail and the
propriety of amending them so as to entitle defendants in misdemeanor cases to bail as a matter of right without sureties, except
in those instances when the state's attorney requests a hearing before a committing magistrate on the question of the probability of
the. defendant presenting himself in response to orders of the
Court.
Respectfully submitted,
Lyle Huseby
Ray R. Friederich
Ralph B. Maxwell
Paul L. Agneberg, Chairman.
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REPORT OF BAR ASSOCIATION COMMITTEE
ON INDIAN AFFAIRS
In 1954, the North Dakota Bar Association appointed a special
committee on Indian Affairs. The purpose of this committee was
to work with the Judicial Council in clarifying the then existing
uncertainty as to criminal and civil jurisdiction involving Indians
residing on the Federal Indian reser'ations in North Dakota.
Members of your committee participated in three Supreme Court
cases involving jurisdictional questions. Besides this, your committee, in 1956 and 1957, participated in a series of jurisdictional
educational meetings held on each of the reservations in North
Dakota. Also participating in these meetings were Federal, State,
county and tribal law enforcement officials. Mr. Robert Vogel,
a member of your committee and United States Attorney, acted as
sponsor of these meetings.
As a result of the State Supreme Court decisions, the State legislature authorized two constitutional amendments to appear on the
June, 1958, primary ballot. The first amendment authorized the.
legislature to assume jurisdiction over Indian lands on such terms
and conditions as the State legislature should designate. The second amendment struck from our State Constitution's Elective Franchise Article the following discriminatory provision, "Civilized
persons of Indian descent who have severed their tribal relations
two years next preceding such election."
Your committee and the Bar Association actively supported the
passage of these two constitutional amendments. Your committee
is pleased to report that both constitutional amendments were approved by the voters at the June 24 primary election.
The mission assigned your special Indian Affairs Committee has
been accomplished. Although minor problems remain, it is the
opinion of your committee that the State Bar Association should
seriously consider the advisability of terminating the existance of
this special committee.
Respectfully submitted,
John B. Hart, Chairman,
David Garcia
Melvin Christianson
Robert Vogel
Robert Feidler.
REPORT OF TRAFFIC SAFETY COMMITTEE
OF STATE BAR ASSOCIATION
Mr. President, and members of the North Dakota Bar Association:
This Committee met early in the year and arranged to carry out
a program which was completed on schedule.
The program included eight regional Traffic Safety meetings,
held in the cities of Williston, Dickinson, Bismarck, Jamestown,
Fargo, Grand Forks, Devils Lake, and Minot. We then concluded
with a state wide meeting held at the capitol in Bismarck, which
extended over a period of two days.

19581

BENCH AND

BAR

The meetings were attended by officers, judges, prosecutors, and
the public generally, the attendances varying from approximately
60 up to 135, a great deal of interest having been shown in the
matter at the time. One of the objectives of these meetings was to
obtain the services of those attending, back in their home communities, by organizing local safety councils, to carry the work into every county, city, village, school, club, the churches, and also
into every home, especially with reference to the matter of educating the driving public. It is observed that many drivers, do not
know the ordinary rules of the road, and that many accidents involve that very situation, being the direct result of someone unintentionally disobeying a traffic law. This is especially true of highway accidents involving juvenile drivers.
In addition to these conferences we prepared a leaflet on traffic
laws and safety, for general distribution. At the meetings we had
talks given on traffic problems, the judicial aspects of it, prosecuting and defending traffic cases, in addition to public relations
work, including means of obtaining help of the public on a local
basis,-to remedy, as much as possible, the matter of highway accidents.
At the Bismarck meeting some resolutions were adopted, including a request to add some field workers to travel from one county
and community to another to further the idea of a local traffic
safety program. We were informed by Governor John E. Davis
thatsome help of this wind would be provided. We then believe
that a great deal of progress can be made, our meetings having
served as a basis to bring about the local traffic council work, that
is required.
We believe that more can be accomplished in the traffic, court
system which can be included in the work of the integration, of
our entire court system. By improving, and in many cases, replacing the justice courts, a better means of educating the driving
public, which enter the traffic courts, will be available. Judge A.
T. Hachenberg of Williston, a member of this committee, is preparing a manual for Justice Courts and this should prove to be a
real contribution to both the better functioning of Justice Courts
and the Traffic Safety Program.
We recommend that the committee of the coming year carry on
similiar operations to those conducted by the committee in the
year of 1957-1958, and also that the committee work in conjunction
with the State Highway Patrol, and the Director of Public Safety,
in addition to the committee of our judiciary and that the judicial
council, which has recommended changes in our lower courts, and
an integrated court system.
The members of this committee are grateful to the members of
the bar, in the various localities, the peace officers, the local clubs,
and all those who took part in Traffic Safety work during the last
year and especially with reference to the conferences held.
Respectfully submitted,
Floyd B. Sperry, Chairman.
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AMERICAN CITIZENSHIP AND CONSTITUTION AWARDS
COMMITTEE REPORT
The American Citizenship Committee wishes to 1epbrt on the
main activity of the Committee having to do with the presentation
of the Constitution Awards of the State Bar Association of North
Dakota. Two hundred twenty-three awards were presented to two
humdred twenty North Dakota high schools. Sixteen of the awards
were sent directly to the superintendents of schools at their request. Three of the awards, those to Fargo High School, Oak
Grove and Shanley of Fargo, were presented on WDAY-TV by the
Chairman of the Committee on May 1st as part of the Law Day
observance. The remaining two, hundred four awards were mailed
directly to attorneys who either presented the award personally or
arranged for their presentation. The presentation through attorneys was done in co-operation with Mr. Ralph Maxwell, Chairman,
Speakers Service.
It is the Committee's observation that the Constitution Award
Program is now firmly fixed as a part of the school honors system
in North Dakota. It is hoped that all schools will eventually participate in the presentation of this honor.
Respectfully submitted,
AMERICAN CITIZENSHIP COMMITTEE,
Kenneth G. Pringle
John E. Rilling
Harold W. Bangert, Chairman.
REPORT OF COMMITTEE ON WORK SHEETS AND
CHECK LISTS
This committee was appointed with the thought of duplicating
for North Dakota lawyers a project carried out over a period of
years by a similar committee of the Minnesota State Bar Association. As a result of the work of that committee, Minnesota now
has printed a desk manual containing work sheets and check
lists on a variety of subjects which is available to the Bar.
Your Committee has held several meetings largely devoted to a
survey of the field and outlining subjects upon which to, prepare
the check lists and work sheets.
The following subjects were selected for initial coverage:
Corporate organization and procedure
Real estate transactions
Probate procedure
Quiet title actions
Foreclosure actions
Personal injuries, including auto property damage
Divorce, annulment and separate maintenance
Estate planning
Title planning
Unsatisfied, judgment fund.
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Some drafts on these subjects have been prepared by members
of the committee. However, they are not in final form for submission to the meeting this year.
It is recommended that the committee be continued as the project will require several years for completion.
Respectfully submitted,
R. G. Nerison
Romen H. Fitzner
Ernest R. Fleck
Robert Chesrown
Norman G. Tenneson, Chairman.
PRESIDENT HJELLUM: Now, we are at the last part of the
program, and probably the most important, and at this time I
wouid like to present to you your new Secretary-Treasurer, Thales
Secrest.
SECRETARY-TREASURER SECREST: Mr. President, and
Members of the Convention, all I want to say is, I want to thank
you very much for electing me, and I will do my best to fill the
office in a proper manner.
PRESIDENT HJELLUM: Then we have our new Vice-President, Roy A. Ilvedson.
VICE-PRESIDENT ROY A. ILVEDSON: Fellow members of
the Bar, I thanked you yesterday, and I thank you again. I know
there is no rest ahead for a couple of years, and I will try to give
a lot of my time for the betterment of the Bar, and as the Justice
said last night, for the administration of justice.
Thank you very much.
PRESIDENT HJELLUM: Thank you, Roy, and we know you
will do a good job.
Now we come to a real pleasant portion of this program and
that is to present to you your new President, Arley R. Bjella.
PRESIDENT ARLEY R. BJELLA: Gentlemen, Thank you.
We shall do our best to give you as good a year as the other
good officers of this Association, have in years past, and I don't
want to prolong this a minute, so right novQ, if there is nothing
further to come before this meeting, I would like to recognize
George Soule from Fargo.
MR. SOULE: Mr. President, I move we adjourn.
PRESIDENT BJELLA: Before we adjourn, I've got something
that is most important. I would like to have John, Hjellum come
forward.
John, on behalf of the Association, I want to present to you
this very fine enrolled certificate that you can hang in your office
testifying to the fact that you have served with honor .and distinction as President of this State Bar Association of North Dakota in 1957-58.
JOHN HJELLUM: Thank you very much, Arley.
PRESIDENT BJELLA: Gentlemen, we stand adjourned.
(,,The 1958 Convention closed.)

NORTH DAKOTA LAW REVIEW[

[VOL. 34

PRESIDENT'S PAGE
First of all, I wish to thank the lawyers of North Dakota for the
honor and privilege that you have given me by electing me President of your Association for the year 1958-59. My hope is that this
year will see the beginning of 'a program that may prove to be of
lasting benefit to the lawyers of North Dakota and to the people
whom they serve.
The objectives that will be the main goal of your Executive
Committee and your various committees for the year 1958-59 are
as follows:
1. Public Relations. Past President Rhyne of the American Bar
Association recently stated that one of the greatest handicaps to the law profession was the public relations of the
lawyers, and that lawyers th,,oughout the United States
must carry on an active campaign to honestly present the
role of the lawyer in the public and private life of America.
The role that the lawyers play in North Dakota, and have
played in the history of North Dakota, is one of which each
lawyer cau be proud, but for one reason or the other, the
public opinion of the lawyer has steadily deteriorated. The
lawyers of North Dakota can do much to improve their
status by conscientiously telling our people of the role of
the average North Dakota lawyer in his community, state
and nation.
2. Economics of Law. A special committee has been created
by your Executive Committee for this year to deal with this
particular problem. Nationwide and in North Dakota, the
average income of lawyers is much lower than in the other
professions. This problem should cause immediate concern
to all of our lawyers, and it is hoped that our Committee
will institute a long-range program to rectify this condition.
3. Permanent Bar Headquartersand Full-time Director. Many
lawyers in North Dakota believe that the time now has arrived when our Bar Association should employ a ftdl-time
director. Coupled with this move undoubtedly will be the
establishment of a Bar Center and/or Law Center, and I
hasten to point out that the terms are not synonymous. A
special committee also has been appointed to study this
move, and much thought and consideration should be given
to this venture. Undoubtedly the lawyers of North Dakota
will be asked to vote on this matter during the ensuing year.
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4. Committee on Traffic Safety. The traffic committee of the
North Dakota Bar Association in 1957 carried on a very excellent program and it is the hope of the Executive Committee that this program during the year 1958 is as excellent.
Certainly one of the most serious problems facing lawyers
and the public is the one concerning traffic safety. It is hoped
that this Committee can work in co-operation with State
Agencies so as to effectuate a program that will have the
effect of reducing the highway casulties on the roads in
North Dakota.
I have here very briefly set out the work of only three committees. We have twenty-nine committees, and many of them have
been doing excellent work in the past. The effectiveness o four Bar
Association program can and will be measured only in the work of
those various committees. Any suggestions .that any lawyer may
have for committee work or for the good of the Association will
be most gratefully received.
Sincerely,
ARLEY R. BJELLA,
President, North Dakota State Bar Association
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DIGESTS OF ATTORNEY GENERAL'S OPINIONS
EDUCATION-

TUITION FOR ADULT

STUDENTS ATTENDING

PUBLIC HIGH SCHOOLS

July 15, 1959
Secton 15-4701 of the 1957 Supplement to the North Dakota
Revised Code provides that "[t]he public schools of the state shall
be equally free . . .to all children between the ages of six and
twenty-one . . ." The statute does not specifically refuse such
privileges to those who do not fall within the age group. The section is not restrictive in nature.
"We believe a school district may when it does not create overcrowded conditions, or otherwise disrupt the operation of the
school, allow persons over twenty-one years of age to enroll in its
public schools without payment of tuition provided they are resi dents of the district.".

EDUCATION-MILEAGE COMPENSATION FOR SCHOOL BOARD MEMBERS

July 29, 1958
Section 15-2908 of the North Dakota Revised Code of 1943 and
section 15-2905 of the 1957 Supplement provide for payment of,
compensation to members of local boards of education. No mem-

tion or authorization is made for payment of mileage fees to board
members for travel to and from school board meetings. Without

such authorization no mileage paymnents can be paid.

OFFICES AND OFFICERS -

ACCESS TO PUBLIC RECORDS

June 4, 1958
Section 44-0418 of the 1957 Supplement to the North Dakota

Revised Code provides that, "Except as otherwise specifically provided by law, all records of public or governmental bodies . . .
shall be public records, open and accessible for inspection during
reasonable office hours." This wording is all-inclusive- records
of official proceedings, reports, and day-to-day correspondence.
"Such records may be inspected by members of the public regardless of what their purpose might be. I do believe, however, that
the custodian of the records may require the person making such
a request to specify the record or records which such person wishes
to inspect.-

